SPEEC H 

OP 

HON.  JAMES  A.  BAYARD,  OF  DEL. 

IN  THE  SENATE  OF  THE  UNITED  STATES,  MARCH  22,  1858,  ON 
THE  BILL  FOR  THE  ADMISSION  OF  KANSAS  INTO  THE 
FEDERAL  UNION  UNDER  THE  LECOMPTON  CONSTITUTION. 


Mr.  BAYARD.'  Mr.  President,  the  questions  involved  ih  the  debate 
upon  the  admission  of  Kansas  into  the  Union  as  a coequal  State  have 
been  so  thoroughly  and  ably  discussed  upon  both  sides,  that  I have  hesi- 
tated whether  I should  take  part  in  it,  and  at  one  time  had  abandoned 
all  idea  of  so  doing.  Subsequent  reflection,  however,  has  satisfied  me 
that  it  is  a duty  which  I owe  as  wrell  to  my  immediate  constituents  as  to 
the  country,  to  assign  the  reasons  which  will  control  my  vote  ; for  though 
no  one  can  suppose  that  any  vote  in  this  body  will  be  affected  by  the 
jbate,  yet  if  the  views  I have  to  present  may  perchance  change  the  ad- 
erse  opinions  or  remove  the  lingering  doubts  of  a single  citizen  as  to 
the  propriety  of  the  admission  of  Kansas  under  the  Lecompton  constitu- 
tion, I shall  feel  that  I have  not  spoken  in  vain.  Besides,  sir,  I am  a 
believer  in  the  capacity  of  the  American  people  for  self-government,  and 
hold  that-  it  is  by  discussion — full,  frank,  and  ardent  discussion,  if  you 
will — addressed  to  the  intelligence,  and  not  to  the  passions  of  the  peo- 
ple, that  a republic  must  be  sustained. 

In  this  stage  of  the  debate,  I shall  endeavor  to  confine  my  remarks  to 
those  taatters  which  I deem  material  to  the  decision  of  the  immediate 
question  before  the  Senate  : whether  Kansas  shall  be  admitted  as  a State 
under  the  Lecompton  constitution,  or  whether  that  constitution  shall  be 
rejected,  and  the  people  of  Kansas  be  suffered  to  remain  under  the  terri- 
torial government  ? There  are  two  classes  of  opponents  to  the  admis- 
sion of  Kansas.  One  consists  of  the  Republican  party,  with  whom  the 
real  and  vital  objection  is  that  her  constitution  tolerates  slavery  ; and 
therefore,  irrespective  of  any  other  objection,  as  it  is  a cardinal  rule  of 
their  political  faith  that  in  the  future  no  slaveholding  State  shall  be  ad- 
mitted into  the  Union,  they  object  to  the  admission  of  Kansas.  The 
second  class  consists  of  Senators  who  have  hitherto  acted  with  the  Dem- 
ocratic party — fortunately  but  few — who,  disclaiming  any  objection  to  the 
admission  of  Kansas  on  the  ground  that  her  constitution  tolerates  slave- 
ry, hold  that  it  was  adopted  in  violation  of  the  principles  of  the  Kansas- 
Nebraska  bill,  and  that,  in  its  mode  of  adoption,  the  great  principle  of 
popular  sovereignty  was  violated- 

Now,  sir,  there  are  three  rational  grounds,  if  sustained,  (and  a fourth 
question  may  be  added,)  which  would  form  valid  objections  to  the  admis- 
sion of  Kansas  or  any  other  Territory  as  a State.  The  first  objection  is, 
the  want  of  sufficient  population  ; the  second,  that  the  constitution  is  not 
republican  ; the  third,  that  it  is  not  the  result  of  the  legally  expressed 
will  of  the  people.  To  these  I would  add  a fourth  question ; whether 
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the  admission  or  rejection  of  Kansas  will  be  most  conducive  to  the 
interests,  the  peace,  and  the  prosperity  of  the  Federal  Union  ? On  the 
first  two  grounds  no  objection  is  made.  The  sufficiency  of  the  popula- 
tion of  Kansas  has  been  either  admitted  or  waived  throughout  the  de- 
bate. As  to  the  second,  it  will  scarcely  be  denied  that  the  inchoate  State 
has  presented  a constitution  republican  in  form.  The  third  ground, 
whether  this  constitution  is  the  result  of  the  legally  expressed  will  of  the 
people,  presents  most  of  the  points  of  contest  except  those  which  arise 
from  the  determination  on  the  part  of  the  Republican  party  in  future  to 
admit  no  slaveholding  State  into  the  Union. 

In  considering  this  third  ground,  we  must  look  first  to  the  power  of 
Congress  over  a Territory  acquired  for  the  common  benefit  of  the  people 
of  all  the  States.  I do  not  doubt  as  to  the  extent  of  their  authority,  nor 
do  I mean  to  enter  into  any  discussion  as  to  its  origin.  I am  satisfied  to 
accept  it  as  it  has  been  hitherto  exercised.  Since  the  origin  of  the  Gov- 
ernment, Congress  has  always  exercised  the  right  to  dispose  of  the  soil, 
to  permit  or  restrict  its  settlement  by  the  citizens  of  the  country,  and  to 
organize  territorial  governments  where  the  settlement  was  permitted, 
with  a view  to  the  formation  of  future  States ; and  in  the  exercise  of  this 
authority,  Congress,  in  the  early  stages  of  the  Republic,  delegated  to  the 
people  of  the  Tenitory  the  power  of  self-government  more  sparingly 
than  has  been  the  usage  in  later  days. 

Formerly,  many  of  the  Territories  were  goverend  by  the  judges  and 
Governor ; in  others,  there  was  an  Assembly  who  were  allowed  to  nomi- 
nate members  of  a council,  to  be  appointed  by  the  President  of  the 
United  States,  and  the  two  together,  with  the  Governor,  governed  the 
Territory.  In  some  cases,  the  Governor  had  an  absolute  veto  on  the  acts 
of  the  Legislative  Assembly.  In  others,  the  laws  were  required  to  be 
submitted  to  Congress  for  approval.  This  was  the  earlier  course  of  ac- 
tion in  the  delegation  of  power  by  Congress  ; and  I admit  that,  whilst’ the 
people  occupy  a Territory  of  the  United  States,  their  right  of  govern- 
ment within  the  Territory  is  a delegated  right. 

Gradually,  in  accordance  with  the  spirit  of  the  institutions  of  this 
country,  Congress  has  enlarged  the  popular  control  over  the  government 
of  the  Territories,  in  their  territorial  form,  until  finally,  in  the  Kansas- 
Nebraska  bill,  nearly  full  powers  of  government  were  delegated. 

In  the  true  construction  of  that  bill,  and  drawing  the  intent  of  Con- 
gress, not  from  the  views  which  might  have  been  entertained  by  individ- 
ual legislators  at  the  time  of  its  passage,  but  from  the  language  used  by 
the  Legislature  as  expressive  of  their  intent,  the  conclusion  seems  irresisti- 
ble that  its  provisions  delegated  to  the  people  and  Territorial  Legislature 
of  Kansas  all  the  powers  that  we  could  constitutionally  exercise  in  the  Ter- 
ritory, except  those  which  are  expressly  excepted  in  the  act  itself.  Sub- 
ject to  the  constitution  of  the  United  States,  and  the  express  exceptions 
of  the  act,  all  powers  of  legislation  are  vested  in  the  people  of  Kansas, 
through  their  Territorial  Legislature. 

I am  aware  that  the  objection  is  made — I believe  in  the  paper  pre- 
sented by  the  Senator  from  Illinois  [Mr.  Douglas]  as  the  views  of  one  of 
the  minority  of  the  Committee  on  Territories — that  without  an  express 
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authority  from  Congress,  the  Territorial  Legislature,  with  the  assent  of 
the  people,  have  no  right  or  power  to  prepare  the  Territory  for  admission 
into  the  Union  as  a sovereign  State ; and  secondly,  that  they  cannot  at 
their  own  will  and  pleasure  resolve  themselves  into  a sovereign  power, 
abrogate  and  annul  the  organic  act  and  territorial  government  ordained 
by  Congress,  and  establish  a constitution  and  State  government  upon 
their  ruins,  without  the  consent  of  Congress.  I differ  with  him  as  to  the 
law  on  the  first  ground.  I admit  fully  the  doctrine  stated  in  the  second, 
hut  deny  its  application  to  Kansas,  or  that  there  has  been  any  attempt  to 
subvert  the  territorial  government  without  the  consent  of  Congress.  That 
I may  do  no  injustice,  I will  read  from  the  views  of  the  Senator  from  Illi- 
nois at  page  62  of  the  document  containing  the  report  of  the  committee 
and  his  minority  views.  After  citing  the  authority  of  the  Attorney  Gen- 
eral of  the  United  States  under  the  administration  of  Andrew  Jackson 
in  reference  to  the  territorial  organization  of  Arkansas,  he  says : 

“Thus  it  appears  that  under  the  administration  of  General  Jackson,  the  doctrine  ob- 
tained, and  I have  never  heard  its  correctness  questioned  until  the  present  session  of  Con- 
gress, that  a convention  assembled  under  the  authority  of  a Territorial  Legislature,  ‘with- 
out an  express  authority  from  Congress,’  had  no  right  or  power  to  prepare  the  Territory 
for  admission  into  the  Union  as  a sovereign  State,  and  thereby  abrogate  or  impair  the  au- 
thority of  the  Territorial  Legislature  over  all  rightful  subjects  of  legislation  consistent 
with  the  organic  act.” 

In  support  of  this  doctrine,  he  makes  quotations  from  the  opinion  of. 
Mr.  Butler,  then  Attorney  General  of  the  United  States.  I shall  read 
two  clauses  of  that  opinion,  to  show  both  the  terms  of  the  act  upon  which 
the  opinion  was  given,  and  the  conclusion  at  which  the  Attorney  General 
arrived ; and  shall  then  endeavor  to  show  there  is  a broad  distinction  in 
the  delegation  of  power  between  the  authority  delegated  by  the  United 
States  to  the  people  of  the  Territory  of  Arkansas,  and  that  which  is  dele- 
gated to  the  Territory  and  people  of  Kansas  by  the  Kansas-Nebraska  act. 
In  the  “Opinions  of  the  Attorneys  General,”  volume  2,  page  728,  on 
“The  right  of  Territories  to  become  States,”  this  is  the  language  of  Mr. 
Butler : 

“ The  act  providing  for  the  government  of  the  Territory  of  Missouri,  approved  June  4, 
1812,  and  which  is  adopted  in  the  laws  relating  to  Arkansas  as  defining  the  powers  of  the 
legislative  department,  declares  ‘that  the  General  Assembly  shall  have  power  to  make 
laws  in  all  cases,  both  civil  and  criminal,  for  the  good  government  of  the  people  of  said 
Territory,  not  repugnant  to,  or  inconsistent  with,  the  Constitution  and  laws  of  the  United 
States.”’ 

This  gives  the  language  of  the  act  establishing  a territorial  government 
for  Arkansas.  * The  conclusion  at  which  the  Attorney  General  arrived 
upon  the  authority  delegated  in  such  terms,  is  to  be  found  at  page  732, 
and  it  is : 

“ No  law  has  yet  been  passed  by  Congress  which  either  expressly  or  impliedly  gives  to 
the  people  of  Arkansas  the  authority  to  form  a State  government.  For  the  reasons  above 
stated,  I am,  therefore,  of  opinion  that  the  inhabitants  of  that  Territory  have  not,  at  pre- 
sent, and  that  they  cannot  acquire,  otherwise  than  by  an  act  of  Congress,  the  right  to  form 
such  a government.” 

Now,  Mr.  President,  what  are  the  provisions  of  the  Kansas-Nebraska 
act  ? The  delegation  of  power  to  the  Territorial  Legislature  of  Arkansas 
was  that  they  might  make  all  laws,  both  civil  and  criminal,  fqr  the  good 
government  of  the  people  of  the  Territory,  not  repugnant  to,  or  incon- 
sistent with,  the  Constitution  and  laws  of  the  United  States,  When  the 
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Kansas-Nebraska  bill  was  passed,  every  one  knows  that  the  great  object 
of  extending  the  powers  of  the  Territorial  Legislature  was  that  the  agita- 
ting question  of  slavery  might  be  withdrawn  from  the  Halls  of  Congress. 

It  may  have  failed  in  effecting  that  object,  but  the  failure  does  not  alter 
or  affect  the  intent  and  construction  of  the  law.  The  Kansas-Nebraska 
bill,  in  the  nineteenth  section,  after  describing  the  boundaries  of  the  Ter- 
ritory of  Kansas,  provides  that  the  Territory  within  those  boundaries  is 
“ hereby  created  into  a temporary  government,  by  the  name  of  the  Ter- 
ritory of  Kansas  ; and  when  admitted  as  a State  or  States,  said  Territory, 
or  any  portion  of  the  same,  shall  be  received  into  the  Union,  with  or  with- 
out slavery,  as  their  constitution  may  prescribe  at  the  time  of  their  ad- 
mission.” Section  twenty-two,  in  conferring  legislative  power,  gives  it  in 
the  broadest  language  that  is  possible  to  be  employed.  It  provides  that 
“ the  legislative  power  and  authority  of  said  Territory,”  not  for  any  par- 
ticular purpose ; not  confined  as  in  the  case  of  Arkansas,  but  “ the  legis- 
lative power  and  authority  of  said  Territory  shall  be  vested  in  the  Gover- 
nor and  a Legislative  Assembly.”  Then  in  section  twenty-four  comes 
the  limitation,  “ that  the  legislative  power  of  the  Territory  shall  extend 
to  all  rightful  subjects  of  legislation  consistent  with  the  Constitution  of  the 
United  States  and  the  provisions  of  this  act.”  The  act  then  specifies 
three  exceptions ; that  there  shall  be  no  law  passed  by  the  Territorial 
Legislature,  interfering  with  the  primary  disposal  of  the  soil ; that  no  tax 
shall  be  imposed  upon  the  property  of  the  United  States ; and  that  no 
greater  tax  shall  be  imposed  upon  the  property  of  non-residents  than  on 
the  property  of  residents.  These  are  the  only  exceptions,  other  than 
those  imposed  by  the  Federal  Constitution. 

On  all  legal  reasoning,  with  a general  grant  of  legislative  power  over 
all  rightful  subjects  of  legislation,  inasmuch  as  this  Territory  was  formed 
for  the  purpose  of  becoming  a future  State,  is  there  not  an  implied  power 
to  take  the  preparatory  steps  for  a State  organization  ? The  authority 
to  make  a State  is  twofold : first,  the  people  of  a State  forming  a State 
constitution,  which  toe  have  no  right  to  prescribe  or  form  for  them ; and 
next,  the  consent  of  Congress  to  the  admission  of  that  State  into  the 
Union.  Is  there  not  under  this  law  full  authority  given  to  the  people  of 
Kansas,  under  territorial  legislation,  to  prepare  and  form  a State  consti- 
tution with  a view  to  admission  into  the  Union  with  the  consent  of  Con- 
gress ? Congress  did  not  delegate  the  power  to  come  into  the  Union,  be- 
cause that  would  be  an  infraction  of  the  Federal  constitution,  and  the 
grant  of  legislative  power  is  subject  to  the  constitution.  The  admission 
into  the  Union  must  be  an  act  in  preesenti — an  act  of  Congress,  no  mat- 
ter what  its  form.  The  admission,  or  the  recognition,  or  consent  of  Con- 
gress, if  you  so  please,  must  be  an  act  in  prsesenti  after  the  State  consti- 
tution has  been  formed.  Is  there  any  restriction,  then,  in  the  general 
grant  of  legislative  power,  which  prohibits  what  the  people  of  Kansas 
have  done  ? Is  there  the  remotest  resemblance  or  analogy  to  be  drawn 
from  the  Askansas  case  as  to  the  intent  of  Congress  to  authorize  the 
Legislature  of  the  Territory  of  Kansas  to  provide  for  holding  an  election 
at  which  the  will  of  one  of  these  authorities  necessary  to  form  a State 
was  to  determine  whether  it  would  form  a State  constitution  ? The 
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authority  of  the  Territorial  Legislature  to  ascertain  by  election  the 
will  of  the  people  of  Kansas,  comes  within  the  general  grant  of 
legislative  power  ; and  most  certainly  it  cannot  be  contended  that  a 
general  grant  of  power  may  not,  by  necessary  implication,  convey 
authority  as  fully  as  an  express  grant  of  the  particular  power  in  ques- 
tion ; and  in  reference  to  the  Kansas  bill,  the  expression  of  the  excep- 
tions out  of  the  general  grant  renders  the  implication  irresistible  that  all 
other  acts  of  legislation  consistent  with  the  Federal  constitution  legiti- 
mately belonged  to  the  territorial  government. 

But,  sir,  the  qualification  of  the  opinion  of  the  honorable  Senator  from 
Illinois  is,  that  they  have  no  authority  to  form  a State  constitution  for 
the  purpose  of  subverting  the  territorial  government,  without  the  consent 
of  Congress.  Who  contends  that  they  have  ? Here  is  his  language  as 
employed  at  page  53  of  the  document  containing  his  views : 

“ By  the  Kansas-Nebraska  act  the  people  of  the  Territory  were  vested  with  all  the 
rights  and  privileges  of  self-government  on  all  rightful  subjects  of  legislation,  consistent 
with,  and  in  obedience  to,  the  organic  act;  but  they  were  not  authorized,  at  their  own 
will  and  pleasure,  to  resolve  themselves  into  a sovereign  power,  and  to  abrogate  and  an- 
nul the  organic  act  and  territorial  government  established  by  Congress,  and  to  ordain  a 
constitution  and  State  government  upon  their  ruins  without  the  consent  of  Congress.” 

I concede,  Mr.  President,  that  no  such  power  exists ; but  the  answer 
is,  that  no  such  power  was  attempted  to  be  exercised  by  the  Territorial 
Legislature  and  people  of  Kansas.  The  subversion  of  the  territorial 
government  without  the  consent  of  Congress,  is  an  act  widely  different 
from  the  authority  exercised  by  the  Territorial  Legislature  in  authorizing, 
by  law,  the  taking  of  the  sense  of  the  people  of  Kansas,  who,  and  who 
alone,  could  form  a State  constitution ; and  when  their  wishes  were  as- 
certained, framing  a State  constitution  to  go  into  effect  by  actual  organi- 
zation under  it,  when,  and  not  until,  Congress  should  agree  to  admit  Kan- 
sas as  a State.  The  two  things  are  essentially  different.  It  seems  sus- 
ceptible of  demonstration,  that  no  act  done  by  the  people  of  Kansas  un- 
der the  authority  of  the  territorial  government  was  intended  to  subvert 
that  government  without  the  consent  of  Congress ; and,  therefore,  the 
objection  falls  to  the  ground,  because  it  is  not  supported  by  the  facts  of 
the  case. 

The  honorable  Senator  from  Illinois  recites  a clause  of  the  constitution 
of  Kansas,  as  adopted  and  sent  to  us,  which  declares  that — 

“ This  constitution  shall  take  effect  and  be  in  force  from  and  after  its  ratification  by 
the  people,  as  hereinbefore  provided.” 

That  is  a very  proper  provision,  but  the  declaration  must  be  taken  in 
connection  with  the  other  clauses  of  the  instrument ; and,  referring  to 
them,  you  find  that  there  is  to  be  no  organization  of  government,  and 
that  none  was  contemplated  or  intended,  until  Congress  should  assent  to 
the  State  constitution,  and  admit  Kansas  into  the  Union.  The  object  of 
the  clause  in  question  is  very  obvious.  The  State  constitution  was  to 
take  effect  from  the  time  of  ratification,  provided  Congress  should  sanc- 
tion the  proceeding  by  admitting  Kansas  as  a State.  If  Congress  did 
assent  to  the  action  of  the  people  under  the  authority  of  the  Territorial 
Legislature,  then  the  retrospective  operation  would  be  to  give  a legal  ef- 
fect to  the  elections  held  under  the  State  constitution,  and  nothing  more. 
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The  validity  of  the  elections  was  made  dependent  upon  the  will  of  Con- 
gress ; and  the  principle  involved,  and  the  object  to  be  attained,  was  in 
accordance  with  the  principle  on  which  Congress  has  frequently  acted  in 
admitting  Senators  from  States,  elected  before  the  States  were  admitted 
as  members  of  the  Union.  Acting  on  the  principle,  omnis  ratihabitio 
retrotrahitur  et  mandato  sequiparatur , this  declaration  was  made  for  the 
purpose  of  giving  a retrospective  effect  and  validity  to  the  constitution, 
after  the  action  of  Congress  should  have  called  the  organization  of  the 
government  into  existence.  This  does  not  rest  on  mere  argument.  Now 
for  the  facts.  Provision  is  made  that — 

“ This  constitution  shall  be  submitted  to  the  Congress  of  the  United  States  at  its  next* 
ensuing  session,  and  as  soon  as  official  information  has  been  received  that  it  is  approved 
by  the  same,  by  the  admission  of  the  State  of  Kansas  as  one  of  the  sovereign  States  of 
the  United  States,  the  President  of  this  convention  shall  issue  his  proclamation  to  con- 
vene the  State  Legislature  at  the  seat  of  Government  within  thirty-one  days  after  publi- 
cation.” 

It  is  very  evident  that  no  government  could  have  been  contemplated  in 
subversion  of  the  territorial  government  except  with  the  consent  of  Con- 
gress, because  the  legislative  power  was  not  to  come  into  existence  by  or- 
ganization until  after  Congress  had  approved  the  law ; but  the  provisions 
do  not  stop  there  ; not  only  is  there  no  time  prescribed  for  the  assembling 
of  the  Legislature  until  after  Congress  have  admitted  the  State,  but  in  the 
same  constitution  it  is  provided : 

“ The  first  general  election  in  this  State  shall  be  held  on  the  day  and  year  provided  by 
this  constitution,  and  all  general  elections  thereafter  on  the  day  and  year  provided  by  sub- 
sequent legislative  enactment.” 

Without  assembling  the  Legislature,  there  can  be  no  State  organization, 
and  no  subsequent  elections  of  any  kind : and  it  is  provided  that  the 
State  Legislature  shall  not  assemble  antil  thirty  days  after  proclamation 
that  Congress  has  admitted  Kansas  as  a State  into  the  Union.  The  evi- 
dence, however,  becomes  conclusive.  The  twelfth  section  of  the  schedule 
declares : 

“ The  Governor,  and  all  other  officers,  shall  enter  upon  the  discharge  of  their  respective 
duties  as  soon  after  the  admission  of  the  State  of  Kansas  as  one  of  the  independent  and 
sovereign  States  of  the  Union  as  may  be  convenient.” 

Sir,  with  these  provisions  standing  in  this  constitution,  can  it  be 
seriously  urged  that  it  was  the  intention  of  the  Territorial  Legislature  or 
the  people  of  Kansas  to  subvert  the  territorial  government  without  the 
consent  of  Congress  ? They  provide  for  an  election  of  State  officers,  but 
it  passes  for  nothing,  and  those  officers  are  never  to  enter  upon  the  dis- 
charge of  their  functions,  unless  Congress  shall  ratify  the  act  of  the  Ter- 
ritorial Legislature,  and  the  people  of  Kansas,  by  admitting  her  as  a 
State  into  the  Union.  There  is  no  room  for  controversy  that  the  State 
organization  was  made  dependent  upon  the  will  of  Congress.  Then  the 
objection,  in  fact,  does  not  apply.  The  authority  we  delegated  was  a 
right  to  legislate  for  the  purpose  of  ascertaining  the  will  of  the  people  of 
Kansas,  and  the  right  to  form  a State  constitution  subject  to  our  consent, 
and  Kansas  has  been  strictly  legal  in  her  course.  The  Legislature  pre- 
scribed an  election  for  that  purpose,  and  the  will  of  the  people  was  ex- 
pressed at  that  election.  Subsequently  they  provided  for  the  election  of 
delegates  to  frame  a constitution.  The  people  of  Kansas  elected  those 
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delegates,  and  they  provided  in  their  own  way  for  the  submission  of  the 
constitution  as  formed  for  the  ratification  of  the  people ; and  it  was  rati- 
fied by  the  people  of  Kansas. 

Can  I be  told,  then,  that  the  legally  expressed  will  of  the  people  of 
Kansas  is  not  embodied  in  this  constitution,  or  that  there  was  anything 
revolutionary  in  their  action  ? That  action  d^es  not  contemplate  the  or- 
ganization of  a State  government,  as  the  Topeka  constitution  did,  (which 
I shall  show  hereafter,)  without  the  consent  of  Congress.  If  you  choose 
to  reject  the  Lecompton  constitution,  you  leave  Kansas  in  her  territorial 
condition,  and  everything  contained  in  it  is  a perfect  nullity.  It  is  to  go 
into  effect,  for  all  practical  purposes,  as  an  organized  government,  only 
after  Congress  has  admitted  Kansas  into  the  Union.  Is  there  revolution 
in  that?  Is  there  anything  illegal  in  such  an  exercise  of  power?  Was 
it  not  competent  for  Congress  to  grant,  under  the  Nebraska  bill,  power 
to  the  Territorial  Legislature  to  ascertain  the  will  of  the  people  of  the 
Territory,  upon  a subject-matter  on  which  Congress  could  notact  without 
the  expression  of  their  will ; and  had  not  these  people  the  right  to  form  a 
constitution,  without  claiming  or  attempting  to  derogate  from  the  authori- 
ty of  Congress,  by  the  organization  of  a State  government  without  its 
consent  ? 

Believing,  therefore,  that  it  was  perfectly  competent,  under  the  grant 
of  powers  to  the  territorial  government  and  people  of  Kansas,  contained 
in  the  organic  law  called  the  Kansas-Nebraska  act,  for  the  Legislature  to 
ascertain  the  sense  of  the  people,  and  to  provide  for  forming  a State  con- 
stitution, which  was  to  be  organized  after  our  consent  was  given,  and  con- 
sidering all  this  to  be  strictly  and  perfectly  legal,  the  question  arises  : 
what  were  their  acts,  and  has  the  will  of  the  people  been  expressed  in  a 
manner  that  authorizes  us  to  admit  Kansas  as  a State  ? whether,  in  other 
words,  under  the  lawful  authority  vested  by  us  in  the  Territorial  Legis- 
lature and  people  of  Kansas,  the  Legislature  have  authorized  the  people 
to  express  first  their  sense  that  a State  ought  to  be  formed  ; whether  they 
afterwards  authorized  delegates  to  be  elected  to  form  that  constitution ; 
and  whether  that  constitution,  as  it  is  presented  to  us,  is  the  will  of  the 
people  of  Kansas  legally  expressed.  Ay,  sir,  and  fairly  expressed,  for  if 
it  is,  there  can  be  no  objection  to  her  admission  as  a State,  unless  on  the 
ground  that  her  constitution  tolerates  slavery. 

The  first  election  in  the  Territory  of  Kansas  took  place  on  the  30th  of 
March,  1855.  The  organic  act  vested  in  the  Governor  the  right  to  can- 
vass the  returns,  and  to  give  the  seats  to  such  members  as,  on  that  can- 
vass, he  ascertained  were  entitled  to  them  under  that  law.  There  could 
be  no  other  mode  in  which  the  canvass  could  be  made.  The  Governor 
(Reeder)  certainly  cannot  be  accused  of  any  proclivities  against  Free- 
Soilism.  He  has  disconnected  himself,  throughout  his  career  in  Kansas, 
with  the  intentions  and  wishes  of  the  Democratic  party  ; he  seems  to  have 
had  no  desire  for  a peaceful  settlement  of  the  Kansas  question,  but  a dis- 
position, for  some  purpose — I shall  not  pause  to  investigate  his  motives — 
to  create  difficulties,  and  throw  that  Territory  into  hostile  relations  to  the 
Government  of  the  United  States.  This  Governor  to  whom  the  authori- 
ty was  delegated,  gave  seats  to  more  than  a quorum  of  the  members  of 
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the  Territorial  Legislature  of  Kansas,  in  1855.  Some  seats  were  vacated 
by  him,  and  he  ordered  new  elections.  When  the  Legislature  assembled, 
the  right  of  investigation  and  decision  being  vested  in  them,  under  the 
organic  law,  they  filled  up  their  own  body. 

I am  perfectly  aware  that  on  the  other  side  it  is  said,  not  that  there 
was  fraud  in  the  first  election — that  is  not  the  allegation — but,  by  an 
afterthought,  after  the  Legislature  had  assembled,  it  was  charged  that 
the  election  was  carried  by  an  armed  invasion  from  the  State  of  Missouri. 
■I  shall  not  enter  into  that  question.  It  has  been  decided  by  the  Con- 
gress of  the  United  States  to  be  a valid  election.  It  was  conducted  under 
all  the  forms  of  law  ; as  I believe,  rightfully  conducted.  It  .was  ratified  by 
the  verdict  of  the  American  people  in  the  election  in  1856,  by  which  the 
present  President  became  Chief  Magistrate  of  the  Union.  I hold,  there- 
fore, that  there  can  be  no  shadow  of  doubt — and  I presume  Senators  on 
this  side  of  the  chamber  who  are  opposed  to  the  admission  of  Kansas 
will  not  now  question  it — as  to  the  validity  of  the  Territorial  Legislature 
elected  in  March,  1855.  If  they  do  not  question  that,  it  would  seem 
difficult  for  them  to  escape  from  the  conclusion  that  the  will  of  the  peo- 
ple of  Kansas  has  been  legally  expressed  to  us  in  their  subsequent  elec- 
tions, and  that  we  are  bound  to  take  the  constitution  presented  as  the 
result  of  that  legally-expressed  will^ 

After  the  Legislature  was  organized,  there  was  a portion  of  the  peo- 
ple of  the  Territory  of  Kansas  (whether  a majority  or  a minority  outside 
of  the  legal  expression  of  their  will  is  perfectly  immaterial)  who  ques- 
tioned the  validity  of  the  organization  of  the  Territorial  Legislature,  as, 
indeed,  it  was  questioned  by  the  party  with  whom  they  acted  in  concert 
in  this  body  and  in  the  House  of  Representatives  of  the  United  States. 
This  minority,  as  I believe  they  were  then,  whatever  they  may  be  now, 
assumed  a revolutionary  attitude — which  I shall  comment  on  hereafter — 
and  refused  to  vote  at  any  election  between  the  month  of  March,  1855, 
and  the  month  of  October,  1857.  I presume  it  will  not  be  denied  that 
a portion  (on  the  other  side  it  is  alleged  that  a large  majority)  of  the 
people  of  Kansas  refused  to  vote  at  the  elections  held  in  October,  1856, 
and  June,  1857.  Then  what  is  the  rational  rule  applicable  to  such  ac- 
tion ? The  only  principle  on  which  a republican  government  can  stand 
is  that  a majority  of  the  votes  cast  shall  be  held  to  be  a majority  of  those 
entitled  to  vote,  and  therefore  obligatory — subject,  of  course,  to  inquiry 
into  the  legality  of  the  proceeding  by  the  body  to  whom  the  inquiry 
rightfully  and  legally  belongs.  In  elections  in  the  States,  under  that 
rule  of  order,  we  constantly  admit  elections  by  plurality  alone,  and 
sometimes  pluralities  constituting  not  one  third  of  the  whole  number  of  ac- 
tual votes  cast.  A plurality  elects  members  of  Congress,  Governors,  and 
other  functionaries  throughout  the  Union  in  most  of  the  States.  What 
induces  it  ? Because  it  is  a necessary  rule  of  order  to  prevent  convul- 
sion and  revolution.  Whether  a majority  of  the  people  do  not  vote, 
from  indifference,  or  from  any  other  cause  resting  on  their  own  volition, 
is  immaterial.  Those  who  do  not  vote  must  be  understood,  under  the 
necessary  rule  upon  which  republican  governments  are  founded,  as  con- 
senting that  the  majority  of  those  who  do  vote  shall  decide  for  them. 
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On  no  other  implication  can  a government  of  numbers  be  preserved. 
The  implication  is  not  that  those  'who  do  not  vote  are  satisfied  with  the 
action  of,  or  would  vote  in  the  same  way  with  the  majority  of  those  who 
do  vote  ; but  it  is  a presumptio  juris  et  de  jure  necessary  to  the  very 
existence  of  a republican  government  that  those  who  do  not  vote,  hav- 
ing the  opportunity  to  vote,  must  be  considered  as  assenting  that  the 
question  to  be  decided  shall  be  decided  by  the  majority  of  those  who 
do  vote. 

But,  Mr.  President,  it  is  said  that  frauds  have  been  perpetrated.  This 
may  be  so.  I think  it  not  improbable.  When  you  look  to  the  agitation 
that  took  place  immediately  after  the  passage  of  the  Kansas-Nebraska 
bill,  the  organization  throughout  different  parts  of  the  country — I make 
no  allusions  to  particular  States — for  the  purpose  of  sending  into  the 
Territory  of  Kansas,  not  emigrants  in  the  natural  course  of  settlement, 
but  emigrants  for  the  purpose  of  establishing  there  an  abolition  State,  it 
is  not  improbable  that  the  people  of  the  neighboring  State  of  Missouri, 
bordering  on  Kansas,  naturally  became  excited  by  the  danger  of  such  a 
population  to  their  own  institutions ; and  that  as  there  were  lands  there 
suitable  for  their  purpose,  they  should  flock  there  for  the  purpose  of 
making  a settlement,  so  as  to  prevent  the  establishment  of  a government 
by  persons  so  hostile  to  the  vital  interests  of  Missouri.  Under  these  cir- 
cumstances, in  a border  country,  it  would  be  idle  to  suppose  that  no  irreg- 
ularities, (or  frauds,  as  they  are  called,)  that  no  illegal  voting  should 
occur  or  no  violence  should  be  used.  I have  little  doubt  that  irregulari- 
ties, illegal  voting,  and  frauds,  may  be  charged  upon  both  sides  ; but  as 
regards  statements  taken  from  newspapers,  or  testimony  even  upon  oath, 
as  to  specific  acts  of  fraud  derived  from  partisan  sources,  I have  seen  too 
much  in  a forensic  life  of  the  liability  to  bias  and  misstatement  in  human 
testimony,  under  less  exciting  causes,  to  place  the  slightest  reliance  upon 
such  testimony,  unless  under  the  most  rigid  cross-examination  and  sub- 
jected to  the  severest  scrutiny.  But,  sir,  the  question  is  not  whether 
there  were  frauds  or  irregularities  committed  in  any  election  in  the  Ter- 
ritory of  Kansas,  but  whether  we  are  the  appropriate  body  to  inquire  into 
allegations  of  that  kind.  Under  the  principles  of  the  Nebraska  bill, 
which  meant  to  vest  sovereignty  in  the  people  and  Territorial  Legislature 
of  Kansas,  Congress  intended  they  should  determine  all  these  questions 
for  themselves.  The  very  object  of  the  bill  was  to  withdraw  from  Con- 
gress struggles  connected  with  the  exciting  passions  of  the  character 
which  have  led  to  the  disorganization  in  Kansas. 

But,  sir,  I believe  it  is  a maxim  of  all  philosophy,  that,  when  you  find 
one  sufficient  cause  for  a result,  you  ought  never  to  look  further.  I hold 
that  there  is  an  all-sufficient  cause,  without  reference  to  any  allegations 
of  fraud,  to  account  for  the  vote  of  the  people  of  Kansas,  as  expressed 
in  their  different  elections,  in  the  fact  that  those  who  were  called  the 
Topeka  party  by  their  opponents,  (whether  a majority  or  a minority,)  re- 
fused to  vote ; refused  to  exercise  their  elective  franchise,  no  matter  un- 
der what  pretence.  Whether  that  refusal  resulted  from  indifference,  or 
whether  it  resulted  from  the  assumption  that  their  votes  would  not  effect 
their  purposes,  tjiey  cannot  complain  that,  whenever  they  I'efused  or  ne- 
glected to  exercise  their  right,  others  should  decide  for  them 


10 


Does  any  Senator  doubt  that,  at  the  election  in  the  fall  of  1856,  in 
which  the  people  of  Kansas  determined  their  will  was  that  a State  con- 
stitution should  be  formed  ; that  the  election  in  June,  1857,  when  they 
elected  delegates  to  form  a constitution ; or  that,  at  the  vote  taken  for 
the  purpose  of  ratifying  it  under  two  aspects  in  which  it  was  presented, 
there  was  a bona  fide  majority  of  those  who  voted  who  were  in  favor  of 
forming  a State  constitution,  of  electing  the  delegates,  and  of  ratifying 
the  constitution,  in  the  manner  in  which  it  is  presented  ? I presume  not. 
There  was,  in  those  elections,  no  necessity  and  no  object  to  induce  frauds. 
The  truth  is,  that  one  party  voted,  and  one  party  alone ; the  other  de- 
clined to  vote.  This  cause,  then,  is  all-sufficient  to  account  for  the  mode 
of  forming  and  the  adoption  of  the  constitution  without  reference  to  these 
profuse  allegations  of  fraud.  We  come,  then,  to  the  practical  principle, 
that  those  who,  having  the  right  to  vote,  by  their  own  default  in  refusing 
to  vote,  or  attempting  to  vote,  are,  in  reason  and  justice,  not  by  any  nar- 
row technical  rule  of  estoppel,  but  on  every  principle  of  order  in  human 
government,  estopped  to  question  the  decision  of  those  who,  abiding  by 
the  law,  exercise  their  rights  as  voters.  What  other  principle  has  been 
adopted  in  any  State  to  ascertain  the  will  of  the  people  ? and  on  what 
other  principle  could  any  election  be  sanctioned  or  sustained?  In  the  great 
State  of  Pennsylvania,  when  amendments  to  her  constitution  were  submit- 
ted to  the  people  of  the  State,  not  one  half  of  those  who  voted  for  Governor 
at  the  same  time  voted  on  those  amendments  ; yet  no  one  ever  questioned 
the  validity  of  that  vote,  and  that  a majority  of  those  who  did  vote  set- 
tled the  question.  There  were,  say,  twenty  thousand  votes  against  one 
hundred  thousand  on  those  amendments,  while  the  actual  vote  of  the 
State  for  State  officers  was  over  three  hundred  thousand ; yet  a majority 
of  those  who  did  vote  on  the  constitutional  amendments  must  be,  and 
were,  considered  as  carrying  the  assent  of  all ; not  that  all  agreed  with 
them  in  opinion,  but  that  all  who  did  not  vote  agreed  that  those  who  did 
should  decide  the  questions  submitted.  This  is  an  essential  rule  from  the 
form  of  our  republican  governments,  and  without  it  no  organized  gov- 
ernment of  numbers,  founded  on  the  principle  of  self-government,  could 
be  maintained. 

I hold,  then,  sir,  that,  no  matter  what  the  cause,  if  the  fact  be  (and  I 
presume  it  will  scarcely  be  denied)  that  a large  portion  of  the  people  of 
Kansas,  whether  a majority  or  minority  is  immaterial,  willfully  and  de- 
liberately refused,  on  any  pretence  whatever,  to  vote  at  the  election 
which  authorized  the  constitution  to  be  made,  and  at  those  which  elected 
the  delegates  and  ratified  the  constitution,  those  who  did  vote  must  be 
considered  as  embodying  the  legally  and  fairly  expressed  will  of  the  peo- 
ple of  Kansas,  not  on  technical  grounds,  but  on  the  only  grounds  upon 
which  the  government  of  any  State  in  this  Union  does  or  can  stand. 

I conclude,  therefore,  both  that  there  was  plenary  power  in  the  Terri- 
torial Legislature  to  authorize  these  elections,  as  the  legitimate  evidence 
of  the  will  of  the  people  of  Kansas,  and  that  they  were  not  merely  lawful, 
but  strictly  and  perfectly  legal ; and  that  the  constitution  formed  under 
them  does  not  contemplate  a subversion  of  the  territorial  government 
without  the  consent  of  Congress.  That  when  the  Legislature  had  thus 
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authorized  these  elections,  and  the  people  of  the  Territory  had  voted,  the 
decision  of  those  who  did  vote  must  be  held  to  be  the  legal  expression  of 
the  will  of  the  whole  people,  which  the  indifferent,  the  negligent,  or  the 
factious,  are  estopped  to  deny  or  question. 

But,  sir,  all  these  allegations  of  fraud  have,  in  fact,  no  application 
whatever  to  these  elections.  I have  heard  no  pretence  or  specification 
that,  at  the  election  to  decide  whether  Kansas  should  form  a State  con- 
stitution, there  were  any  frauds  committed  in  the  votes  taken.  Nor  has 
any  fraud  been  alleged  in  reference  to  the  election  of  delegates  to  the 
convention  which  framed  the  constitution,  nor  at  the  election  in  December 
last,  when  it  was  ratified.  The  allegation  of  frauds  relates  to  the  election 
subsequently  held  for  members  of  the  Legislature,  under  the  constitution, 
in  January  last.  Over  that  election  we  have  no  pretence  of  authority. 
We  might  as  well  interfere  with  the  election  of  Representatives  of  a State 
Legislature ; because,  if  this  constitution  was  legally  formed,  and  legally 
expressed  the  will  of  the  people,  we  are  under  an  implied  obligation,  un- 
der the  treaty  with  France,  and  the  principles  of  the  Kansas-Nebraska 
bill,  to  admit  the  State ; and  if  we  admit  the  State,  our  admission  gives 
effect  to  the  constitution  from  the  time  of  its  ratification.  Of  course  the 
authority  of  the  Legislature,  when  it  meets,  to  inquire  into  th#  rights  of 
persons  to  seats  in  that  body  will  be  the  same  in  the  State  of  Kansas  as 
in  any  other  State  of  the  Union.  The  returns  were,  in  the  first  instance, 
to  be  made  to  the  president  of  the  convention.  The  honorable  Senator 
from  Ohio  [Mr.  Wade]  objects  to  that  as  unauthorized  action,  on  the 
ground  that  the  convention  could  give  no  such  authority  to  its  president ; 
yet  in  this  famous  Topeka  constitution,  for  which  he  voted  two  years  ago, 
the  provision  is  not  only  that  the  chairman  .of  the  executive  committee 
should  be  the  judge  of  the  returns  ; but  that — 

“ Until  otherwise  provided  by  law,  the  chairman  of  the  executive  committee  of  Kansas 
Territory  shall  announce  by  proclamation  the  results  of  the  elections  and  the  names  of  the 
persons  elected  to  office. 

“ No  person  shall  be  entitled  to  a seat  in  the  first  General  Assembly  at  its  organization 
except  the  members  whose  names  are  contained  in  the  proclamation  of  the  chairman  of  the 
executive  committee;  but  after  the  General  Assembly  is  organized,  seats  may  be  con- 
tested in  the  usual  way.” 

This  far  exceeds  the  authority  conferred  on  the  president  of  the  con- 
stitutional convention  assembled  at  Lecompton,  because  he  was  simply  to 
investigate  the  returns,  and  duplicates  were  to  be  left  in  the  hands  of  the 
judges,  and  he  was  to  certify  the  result  of  the  election.  The  other  is  a 
broad  power  to  the  chief  of  an  executive  committee  of  a revolutionary 
party,  organizing  themselves  as  they  did,  that  his  proclamation  should  be 
conclusive  evidence  of  the  rights  of  all  members  to  seats  in  the  first  Le- 
gislature, and  then  that  the  matter  should  be  referred  to  them.  It  was 
not  a power  of  investigation ; it  was  simply  a right  of  proclamation — in 
other  words,  the  chairman  of  the  executive  committee  had  the  right  to 
seat  whom  he  pleased,  according  to  the  Topeka  constitution.  If  such  a 
power  could  be  vested  then,  and  supported  by  the  Republican  party  in 
this  body  and  the  House  of  Representatives,  I ask  with  what  semblance 
of  consistency  can  that  party  now  question  the  authority  of  Mr.  Calhoun  ? 
I notice  this  only  in  passing,  not  that  I suppose  any  weight  can  be  at- 
tached to  such  an  objection. 
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I have  said  there  is  no  allegation  of 'fraud  as  to  any  elections  which 
we  should  supervise  for  the  purpose  of  determining  whether  Kansas  should 
be  admitted  as  a State.  There  are  no  alleged  frauds,  no  specifications, 
no  scintilla  of  proof  as  to  frauds  in  the  election  by  which  the  people  of 
Kansas  authorized  a convention  to  be  called.  There  was  no  opposition 
to  the  delegates  elected  to  the  convention,  because  a portion  of  the  people 
refused  obstinately  to  vote,  standing  in  a rebellious  and  revolutionary  at- 
titude. There  were  no  frauds  in  the  ratification  election,  even  if  ratifica- 
tion was  essential.  The  constitution,  therefore,  comes  to  us  as  the  legally- 
expressed  will  of  that  portion  of  the  voters  of  Kansas  who  chose  to  vote 
under  a perfectly  legal  enactment ; and  if  others  did  not  choose  to  vote, 
of  course  their  assent  must  be  implied,  or  the  structure  of  your  Govern- 
ment must  fall.  Whoever  heard  or  contended  that  frauds,  if  they  ex- 
isted, would  vitiate  an  election,  unless  the  result  would  have  been  differ- 
ent if  the  frauds  had  not  have  taken  place  ? There  is  no  pretence,  in 
any  of  these  elections,  that  the  result  would  have  been  different,  fraud  or 
no  fraud. 

In  order  to  vitiate  the  election,  it  must  be  shown  that  the  fraudulent 
or  illegal  voting  has  been  sufficiently  extensive  to  alter  the  result;  or,  at 
least,  to  render  it  uncertain.  But,  where  frauds  have  not  existed  to  such 
an  extent  as  to  prejudice  the  rights  of  bona  fide  voters  and  overrule -their 
decision,  however  worthy  of  condemnation,  they  cannot  vitiate  the  elec- 
tion. If  they  did,  the  fraudulent  might  always  defeat  any  election,  and 
so  disorganize  Government. 

The  next  question,  Mr.  President,  is  whether  it  is  essential  to  the 
validity  of  this  constitution  that  it  should  have  been  ratified  by  a vote  of 
the  people  of  Kansas,  and  if  that  be  necessary,  whether  it  has  been  so 
ratified  ? I cannot  doubt  that  when  the  people  elect  delegates  with  au- 
thority to  form  a constitution,  they  vest  in  their  delegates,  if  there  is  no 
limitation  of  power  in  the  law  under  which  they  are  elected,  the  absolute 
and  entire  sovereignty  of  the  State  ; and  those  delegates  may  form  a 
constitution  which  will  become  valid  and  obligatory,  without  any  subse- 
quent action  of  the  people  ; or  they  may — and  in  my  judgment  it  is  safer 
and  wiser  in  a republican  government — submit  that  constitution  to  the 
people  for  ratification. 

I held  this  doctrine  in  a convention  assembled  in  my  own  State  a few 
years  ago,  and  have  been  charged  in  some  papers  there,  mingled  with 
something  of  personal  bitterness,  and  also  in  papers  here  and  in  Penn- 
sylvania, with  action  inconsistent  with  the  opinions  I then  expressed  in 
advocating  the  admission  of  Kansas  under  the  Lecompton  constitution. 
Sir,  I have  changed  no  opinion  I then  entertained.  I claim  no  exemption 
from  error  incident  to  humanity,  and  shall  never  hesitate,  when  I do 
change  a previous  opinion,  to  avow  the  change,  and  give  the  reasons 
which  produce  it.  In  this  case  I have  no  admission  to  make,  for  I thought 
then,  and  think  still,  that  it  is  better — that  it  is  the  duty  of  a convention, 
for  a reason  which  I shall  state — to  submit  the  constitution  which  they 
frame  to  the  people.  It  is  in  their  discretion.  They  have  the  power  to 
make  a constitution  which  is  as  valid  without  as  with  submission.  Of 
that  there  can  be  no  doubt.  ° To  admit  the  doctrine — for  which  the  Sen- 
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ator  from  Michigan  [Mr.  Stuart}  did  seem  to  half  contend — that  a con- 
stitution would  not  be  valid  unless  it  was  submitted  to  and  approved  by 
the  people,  would  invalidate  the  constitutions  of  all  the  earlier  States  of 
the  Union.  Sir,  I was  born,  and  have  lived,  and  live  now,  under  a con- 
stitution which  never  was  submitted  to  the  people,  yet  never  for  a moment 
have  I doubted  its  validity  and  obligation.  Perhaps  I might 
question  the  wisdom,  the  propriety  of  action  and  adherence  to  duty 
of  a delegate  to  a convention  who  refused  to  submit  a constitution 
framed  by  him  to  his  constituents  for  ratification.  Such  would  not 
be  my  own  course,  with  my  present  and  former  convictions;  and  for 
this  reason,  in  forming  a constitution  founded  upon  the  social  compact, 
the  people  at  large  being  the  basis  of  power,  I think  it  wiser,  with 
a view  to  its  permanence  and  stability,  and  in  order  to  prevent  muta- 
bility, that  it  should  be  ratified  by  the  vote  of  the  people  over  whom 
it  is  to  exist  as  the  organic  law.  That  is  the  only  reason.  But  what  right 
has  Congress  to  control  the  mode  of  forming  the  constitution  of  Kansas? 
Just  what  it  would  have  had  if  the  convention  in  Delaware,  in  1853,  had 
determined  not  to  submit  the  constitution  they  formed  to  the  people. 
Tour  interference  would  bq  unwarrantable  in  either  case.  Of  what  con- 
cern is  it  to  the  Congress  of  theUnited  States,  whether  a convention  of  del- 
egates who  form  a constitution  in  Delaware,  or  any  other  State,  determine 
to  act  finally  themselves,  or  choose  to  submit  it  to  their  constituents  ? The 
responsibility  is  there,  not  here.  Of  its  validity  there  can  be  no  doubt; 
and  when  Kansas  is  forming  a State  constitution,  you  have  as  little  right 
to  inquire  into  the  mode  in  which  she  pleases  to  form  it  as  you  have  to 
inquire  into  the  mode  in  which  any  other  State  has  formed  her  constitu- 
tion. It  is  sufficient  for  Congress  that  it  is  republican  in  form,  and  that 
it  represents  the  will  of  the  people.  Even  if  Senators  or  members  of  the 
Kansas  convention  would  have  considered  the  submission  of  the  constitu- 
tion to  the  people  as  the  rightful  and  proper  action  on  the  part  of  that 
body,  we  have  no  right  here  to  interfere  with  that  question  without  an 
invasion  of  the  rights  and  duties  of  others. 

But,  Mr.  President,  there  is  another  point  connected  with  this  doctrine 
of  submission,  and  that  is  the  mode  of  submission.  Submission  does  not 
merely  mean  submitting  the  whole  constitution  for  the  purpose  of  public 
approval  or  public  dissent.  That  course  may  be  adopted,  and  in  some 
instances,  may  be  preferable;  but,  in  my  judgment,  the  true  mode  of  sub- 
mitting constitutions  for  the  ratification  of  the  people  is  to  select  the 
great  principles,  the  leading  provisions  on  which  the  people  are  known  to 
be  divided  in  opinion,  and  thus  allow  them  to  ratify  those  which  they  ap- 
prove, and  reject  those  which  they  do  not.  In  this  way,  you  will  have 
in  the  result  the  true  will  of  the  State : but  in  the  submission  of  a consti- 
tution as  a whole,  even  though  a majority  may  ratify  it,  it  may  embody 
many  provisions  which  the  same  majority,  if  they  had  been  submitted 
separately,  would  have  rejected.  The  submission,  therefore,  should  not 
include  mere  formal  provisons,  about  which  there  is  no  difference  of  opinion; 
but  the  good  faith  required  on  the  part  of  the  representative  who  forms 
the  constitution  is,  that  having  fbrmed  organic  law,  he  should  fairly  sub- 
mit, for  the  decison  of  the  people,  those  questions  on  which  he  know  or 
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believes  there  is  division  of  sentiment  among  his  constituents.  This 
seems  the  true  and  proper  mode  of  submitting  constitutions  for  ratification, 
and  the  only  mode  in  which  submission  can  correctly  astertain  the  will  of 
the  people.  In  my  own  State  we  have  had  an  illustration  of  the  necessity 
of  this  rule.  When  the  last  convention  met,  there  were  three  great 
questions  to  be  decided  : first,  representation  in  proportion  to  population  ; 
second,  the  payment  of  taxes  as  a qualification  for  voting.  The  amend- 
ments on  both  these  subjects,  I was  decidedly  in  favor  of ; but  there  was 
a division  of  opinion  in  the  State  on  another  question,  whether  we  should 
alter  the  existing  judicial  tenure  of  good  behavior.  To  such  an  alteration 
I was  as  decidedly  opposed.  Can  it  be  supposed  that  every  man  who 
differed  on  these  questions  would  not  have  preferred  that  they  should  be 
submitted  separately  to  the  people  ? And  would  not  the  will  of  the  people 
of  Delaware  have  been  more  truly  ascertained  by  submitting  them  dis- 
tinctively, than  by  the  submission  of  the  amendments  as  a whole  ? Had 
I remained  a member  of  that  convention  to  its  close,  I should  have  ad- 
vocated that  mode  of  submission,  because  I desired  to  defeat  one  proposed 
amendment,  and  was  equally  desirous  to  adopt  the  others. 

In  reference  to  this  mode  of  adoption,  let  me  now  consider  the  present 
case.  According  to  the  Kansas-Nebraska  bill  we  agree  that  the  people 
of  Kansas  are  to  form  their  domestic  institutions  in  their  own  way.  The 
organic  law  by  which  those  domestic  institutions  are  ultimately  to  be  es- 
tablished must  certainly  be  formed  in  their  own  way,  or  they  have  not  the 
control  of  their  own  institutions.  The  material  question  is,  whether  the 
mode  of  ratification  adopted  by  the  convention  did  not  submit  to  the  peo- 
ple of  Kansas,  if  they  had  chosen  to  vote,  the  only  question  about  which 
there  was  difference  of  opinion  among  the  people,  and  submit  it  fairly  ? 
According  to  all  that  I have  read  or  heard  in  reference  to  the  dissentient 
opinions  that  exist  in  Kansas,  there  is  but  one  ground  on  which  the  peo- 
ple have  differed,  and  which  has  formed  them  into  hostile  parties;  and 
that  is,  whether  the  institution  of  slavery  should  or  should  not  be  estab- 
lished. There  is  a provision  of  the  Kansas  constitution  that  free  negroes 
shall  .not  emigrate  into  the  State.  The  same  provision  was  inserted  in 
the  Topeka  constitution,  or  in  an  ordinance  annexed  to  it ; and  whether 
called  an  organic  ordinance,  or  a part  of  the  constitution,  is  immaterial. 
On  tlffe"  question  the  two  parties  did  not  differ.  I know,  then,  of  no  dis- 
sentient opinions  whatever  among  the  people  of  Kansas  as  to  the  provi- 
sions which  should  exist  in  their  State  constitution,  except  as  to  the  es- 
tablishment of  the  institution  of  slavery.  There  is  high  and  conclusive 
evidence  of  this.  First,  what  was  the  question  submitted  ? The  Kansas 
constitution  provided  for  holding  an  election  on  the  21st  of  December,  the 
ballot-boxes  of  which  were  to  be  kept  by  clerks  appointed  by  the  judges; 
and  then  that  the  ballots  cast  at  said  election  should  be  indorsed  “ consti- 
tution with  slavery,”  and  “constitution  with  no  slavery.”  That  is  clearly, 
in  the  natural  import  of  the  words,  a direct  submission  to  the  people  of 
Kansas  of  the  question  whether  the  institution  of  slavery  shall  be  prohibi- 
ted by  the  organic  law  of  Kansas,  or  whether  it  shall  be  tolerated  by  that 
organic  law.  What  follows?  If  the  majority  is  for  the  constitution  with 
slavery,  the  president  of  the  convention  is  to  submit  to  Congress  the  con-- 
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stitution  unaltered;  but,  if  “a  majority  of  the  legal  votes  cast  at  said 
election  be  in  favor  of  the  ‘-constitution  with  no  slavery/  then  the  article 
providing  for  slavery  shall.be  stricken  from  the  constitution  by  the  presi- 
dent of  the  convention,  and  slavery  shall  no  longer  exist  in  the  State  of 
Kansas,  except  that  the  right  of  property  in  slaves  now  in  this  Territory 
shall  in  no  manner  be  interfered  with.” 

The  general  proposition  is,  that,  if  the  people  vote  for  the  constitution 
with  no  slavery,  the  article  allowing  slavery  shall  be  stricken  out,  and  that 
slavery  shall  not  exist  in  Kansas,  except  as  regards  the  right  of  property 
in  existing  slaves.  Such  was  the  question  submitted;  and  I have  said 
that  the  only  question  on  which  the  people  of  Kansas  were  divided  was, 
whether  the  institution  of  slavery  should  be  established  in  Kansas.  I 
hold  the  evidence  of  it  in  my  hand ; not  a newspaper  report,  not  a tele- 
graph dispatch,  but  “the  proceedings  of  the  people  of  Kansas  in  mass 
meeting  at  Topeka  on  the  4th  of  July,  185G,”  when  we  were  deliberating 
here  in  reference  to  their  admission  under  the  Topeka  constitution.  I 
take  it  for  granted  that  the  facts  asserted  in  their  resolutions  will  not  be 
denied  by  their  supporters  here.  These  resolutions  were  sent  to  me  at 
the  time  in  a letter  from  Chicago,  and  I presume  other  Senators  received 
similar  letters  during  the  session  of  1856,  inclosing  the  proceedings  of  the 
t Topeka  mass  meeting,  after  they  had  elected  their  Legislature  and  organ- 
ized their  revolutionary  government.  I shall  refer  to  another  of  their 
resolutions  hereafter,  for  a different  purpose  : 

“ We,  the  people  of  Kansas,  in  mass  convention  assembled  at  Topeka,  July  4,  1856,  in 
favor  of  preserving  forever  the  freedom  of  this  Territory  and  State,  and  the  total  exclu- 
sion of  slavery,  do  herein  distinctly  state  our  position  and  our  cause,  that  our  fellow-citi- 
zens in  the  North  and  in  the  South,  at  the  East  and  at  the  West,  as  well  as  at  the  Gov- 
ernment of  the  United  States,  may  rightly  appreciate  our  motives  and  conduct. 

“ 1.  We  do  most  solemnly  declare  before  God  and  our  fellow  men,  that  we  have  asked 
no  more  than  a fair  and  impartial  vote  ; a free  vote  on  the  part  of  the  citizens  of  this 
Territory  as  to  whether  the  institution  of  slavery  should  or  should  not  be  established  in  this  Ter- 
ritory.” 

These  resolutions  were  adopted  on  the  4th  of  July,  1856.  In  October, 
1856,  under  a law  passed  in  July,  1855,  by  the  Territorial  Legislature, 
an  election  was  held  to  determine  whether  a convention  to  frame  a State 
constitution  should  be  called,  and  the  people  of  Kansas  decided  that  it 
should  be  called.  At  this  election  none  of  these  people  voted.  They 
adhered  to  the  Topeka  constitution,  and  continued  in  a revolutionary  at- 
titude. The  Territorial  Legislature,  in  obedience  to  the  decision  of  the 
people,  in  February,  1857,  passed  an  act  prescribing  the  time,  place,  and 
manner  of  electing  delegates  to  a convention  to  form  a constitution  ; and 
the  act  was  framed  on  the  model  of  the  bill  rejected  here  by  the  House 
)f  Representatives  in  the  summer  of  1856.  Was  this  law  not  fair  ? Did 
t contain  any  of  those  test  oaths  or  restrictions  on  the  right  of  voting 
>vhich  were  the  grounds  of  objection  to  voting  in  1856  ? None  what- 
wer. 

The  election  of  delegates  under  this  act,  was  held  in  June,  1857,  and 
;he  Topek^a  party  still  refused  to  exercise  the  right  of  suffrage,  though  it 
vas  fully  secured  by  the  provisions  of  the  law.  If  they  had  the  majority, 
vhich  is  alleged,  and  had  performed  their  duties  as  citizens,  they  might 
lave  elected  a majority  of  the  delegates,  and  formed  such  a constitution 
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as  they  desired.  The  delegates  elected  by  the  law-abiding  citizens  of 
Kansas  at  this  election,  formed,  a State  constitution  with  a view  to  ad- 
mission into  the  Union  &s.  & : State.  They- had  the  authority,  as  there 
was  no  restriction  in  the  law  under  which  they  were  elected,  to  form  a 
valid  constitution  without  submitting  it  for  ratification  ; but  they  did  sub- 
mit this,  the  only  question  upon  which  the  Topeka  party  solemnly  de- 
clared they  asked  for  a fair  and  impartial  vote — “whether  the  institution 
of  slavery  should  or  should  not  be  established”  in  Kansas. 

The  election  was  held  December  21,  1857,  and  still  this  alleged  ma- 
jority, notwithstanding  their  declaration,  refused  to  vote. 

The  objection  that  they  were  compelled  to  vote  for  the  constitution 
whichever  way  their  vote  was  cast,  is  the  mere  pretence  of  disorganizes. 

On  their  own  declaration,  all  they  wanted  was  a fair  vote  on  the  question 
of  slavery.  It  was  given  to  them ; but  when  it  was  given,  the  same 
spirit  of  disorganization  which  originally  led  to  the  Topeka  constitution 
existed  to  a sufficient  extent  to  prevent  them,  in  disregard  of  their  own 
declaration,  from  voting  at  an  election  at  which,  if  they  had  a majority, 
they  might  have  determined  that  the  institution  of  slavery  should  not 
exist  in  Kansas.  It  is  by  their  own  default  and  wrong  that  the  constitu- 
tion of  Kansas  presented  to  us  tolerates  the  institution  of  slavery;  and 
unless  every  rule  of  law  and  order  is  to  be  abandoned,  that  constitution 
has  been  ratified  by  the  people  of  Kansas. 

But,  Mr.  President,  the  honorable  Senator  from  Michigan,  [Mr. 
Stuart,]  with  the  aid  of  the  honorable  Senator  from  Vermont,  [Mr.  Col- 
lamer,]  attempts  to  establish  that  this  is  all  a trick;  that  the  constitu- 
tion as  submitted,  even  if  the  people  had  voted  for  striking  out  the  slavery 
clause,  would  have  left  slavery  as  a permanent  institution  of  the  State, 
not  only  as  to  the  right  of  property  in  existing  slaves,  but  as  to  the  issue 
of  all  existing  slaves,  and  would  have  prevented  manumission.  The  mi- 
nority of  the  committee,  in  the  views  which  they  present,  at  page  86  say  : 

“ They  framed  a constitution  establishing  slavery  in  two  forms— first,  for  perpetuating  A 
in  slavery  all  slaves  then  in  the  Territory  and  their  progeny,  and  prohibiting  abolition; 
second,  allowing  their  unlimited  introduction  with  their  owners  for  settlement.  They 
then  provided  for  submitting  this  constitution  to  the  people,  professedly  for  their  appro- 
val or  rejection,  on  the  21st  day  of  December,  1857,  but  in  this  form  only,  that  they 
might  vote  ‘ the  constitution  with  slavery,’  or  ‘ the  constitution  with  no  slavery.’  If  the 
former  had  a majority,  the  whole  constitution  was  adopted;  if  the  latter  had  a majority, 
it  rejected  only  that  clause  allowing  the  further  importation  of  slaves.  They  were  not 
allowed  to  vote  against  the  constitution;  so  it  was  to  be  adopted,  however  objectionable, 
and  to  be  a slaveholding  State  in  any  event.  In  this  manner  the  first  object  was  to  be 
effected.” 

The  honorable  Senator  from  New  York,  [Mr.  Seward,]  in  his  remarks, 
is  more  explicit ; and  so  is  the  honorable  Senator  from  Ohio,  [Mr. Wade.] 

I will  read  what  the  honorable  Senator  from  New  York  said,  because  the 
view  taken  by  both  is  precisely  the  same,  and  I mean  to  controvert  it. 

In  the  pamphlet  speech  of  the  honorable  Senator  from  New  York,  at 
page  9,  he  uses  this  language : 

“ Each  voter  was  permitted  to  cast  a ballot  ‘ for  the  constitution  with  slavery,-  or  ‘for 
the  constitution  with  no  slavery;’  and  it  was  further  provided  that  the  constitution  should 
stand  entire,  if  a majority  of  votes  should  be  cast. for  ‘the  constitution  with  slavery,  ’ 
while,  on  the  other  hand,  i,f  the  majority  of  votes  cast  should  be  ‘ for  the  constitution 
with  no  slavery,’ then  the  existing  slavery  should  not  be  disturbed,  but  should  remain, 
with  its  continuance,  by  the  succession  of  its  unhappy  victims  by  descent  forever.  But 
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even  this  miserable  shadow  of  a choice  between  forms  of  a slave-State  constitution  was 
made  to  depend  on  the  taking  of  a test  oath.” 

The  allegation  is,  that  slavery  was  to  remain  forever  the  condition  o 
the  issue  as  well  as  of  the  parents.  That  is  the  point  in  question  between 
us.  I hold  that,  by  the  practice  of  every  State  in  this  Union  which  has 
ever  emancipated  slaves,  unborn  issue  has  never  been  treated  as  property. 
It  is  an  expectancy;  it  may  or  it  may  not  be  born.  It  might  as  well  be 
contended  that,  if  the  law  of  primogeniture  existed  in  a State,  and  there 
was  an  heir  apparent,  the  Legislature  could  not  alter  the  law  of  descent, 
because,  if  it  were  not  altered,  the  heir  apparent  would  inherit  the  whole 
to  the  exclusion  of  his  brothers  and  sisters.  The  law  of  entail  affords  a 
more  striking  illustration ; and  yet  most  States  of  the  Union  have  abol- 
ished it  without  considering  that  they  violated  any  right  of  property. 
The  right  of  the  heir  is  an  expectancy  alone  ; it  is  not  capable  of  sale  ; 
it  is  not  property.  So,  too,  in  the  case  of  slaves,  the  right  to  the  issue 
is  a mere  expectancy ; it  is  hot  capable  of  sale  ; it  is  not  property  until 
the  issue  is  born,  because  there  is  nothing  upon  which  the  right  of  prop- 
erty can  attach ; and  that  I suppose  to  be  settled  law.  There  is  no 
State  of  the  Union  which  has  not  acted  upon  this  principle  in  abolishing 
slavery.  In  my  own  State,  in  several  instances,  laws  have  been  passed 
setting  free  the  issue  born  after  a certain  day,  where  the  Legislature 
would  not  have  ventured  to  affect  the  right  of  property  in  the  individual 
who  was  actually  existing  as  property. 

It  is  true  that,  through  the  ingenuity  and  ability  of  the  honorable  and 
learned  Senator  from  Vermont,  we  are  referred  by  the  Senator  from 
Michigan  to  the  first  clause  of  the  constitution  of  Kansas  in  relation  to 
slavery,  as  showing  what  its  framers  thought  of  the  right  of  property  in- 
slaves.  By  the  provisions,  however,  of  the  clause  authorizing  the  vote 
upon  slavery,  that  article  was  to  be  stricken  out,  and  therfore  could  have 
no  obligatory  effect  if  the  people  voted  for  the  constitution  “ with  no 
slavery.’’  But  the  article  remains  in  the  constitution  as  adopted,  but  in 
reality  is  nothing  more  than  a general  declaration,  and,  like  many  other 
general  declarations  in  constitutions,  has  no  legal  effect  whatever.  The 
language  of  the  first  section  of  the  seventh  article  is  : 

“ The  right  of  property  is  before  and  higher  than  any  constitutional  sanction,  and  the 
right  of  the  owner  of 'a  slave  to  such  slave  and  its  increase  is  the  same,  and  as  inviolable 
as  the  right  of  the  ower  of  any  property  whatever.” 

But  be  the  construction  of  this  article  what  it  may,  it  was,  in  the  event 
of  the  vote  being  in  favor  of  the  constitution  “with  no  slavery,”  to  be 
stricken  out,  and  if  stricken  out,  its  provisions  could  have  no  legal  effect  or 
bearing,  even  for  the  purpose  of  interpretation,  on  the  construction  of  that 
which  remained  as  part  of  the  constitution.  The  construction  would  rest 
upon  the  legal  principles  properly  applicable  to  the  interpretation  of  any 
constitution. 

If  the  people  of  Kansas  had  voted  for  the  constitution  “with  no 
slavery,”  the  first  section  of  the  seventh  article  being  stricken  out,  the 
provision  in  relation  to  slavery  reads  thus : 

“ And  slavery  shall  no  longer  exist  in  the  State  of  Kansas,  except  that  the  right  of 
property  in  slaves  now  in  the  Territory  shall  in  no  manner  be  interfered  with.” 

If  slavery  is  no  longer  to  exist  in  the  State  of  Kansas,  and  the  excep- 
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tion  merely  being  that  no  interference  shall  be  had  with  slaves  now  in  the 
State  of  Kansas,  can  there  be  a rational  doubt  that  persons  born  after- 
wards are  not  now  in  the  State  of  Kansas,  within  the  plain  import  of  the 
language?  I do  not  say  that  this  language  would  not  cover  an  infant  en 
ventre  sa  mere,  but  it  would  go  no  further.  The  right  of  property  in  issue 
does  not  exist  until  the  issue  is  born,  and  by  the  provision  slavery  is 
positively  prohibited,  with  the  exception,  that  the  vested  right  of  property 
in  slaves  then  in  the  Territory,  is  guarded  against  confiscation. 

The  Legislature  of  every  State  in  the  Union  which  has  abolished 
slavery,  has  always  guarded  and  protected  the  sacred  right  of  property 
in  existing  slaves  precisely  as  Kansas  provided  in  her  constitution,  in  the 
event  that  the  decision  of  the  people  was  against  the  continuance  of  the 
institution  of  slavery.  In  an  ordinary  act  of  legislation  abolishing 
slavery  after  a given  day,  and  excepting  the  right  of  property  in  existing 
slaves,  on  no  rule  of  legal  interpretation  could  the  issue  of  a slave  born 
after  that  day  be  held  as  a slave  ; for  sucli  a construction  would  make 
the  exception  overrule  the  general  object  and  intent  of  the  law,  as  well  as 
the  natural  import  of  the  words,  which  is  entirely  inadmissible.  The  same 
rules  of  interpretation  would  be  applicable  to  the  constitution  of  Kansas, 
if  it  had  been  adopted  “with  no  slavery;”  and  in  that  event  the  issue  of  a 
slave  born  after  its  adoption  would  have  been  free,  for  a contrary  con- 
struction would  be  in  conflict,  not  only  with  the  language,  but  the  general 
intent  of  the  clause  which  declares  that  “slavery  shall  no  longer  exist  in 
Kansas.” 

So  strong  has  the  conviction  of  the  necessity  of  guarding  property 
against  legislative  confiscation  always  been  in  the  minds  of  the  people  of 
this  country  that,  although  the  clause  which  prohibits  the  taking  of  pri- 
vate property  for  public  use  without  compensation  did  not  exist  at  its 
original  adoption  in  the  constitution  of  the  United  States,  it  was  ratified 
by  some  of  the  States  with  the  express  proviso  that  such  a clause  should 
be  inserted,  and  it  was  among  the  first  of  the  amendments  adopted.  I 
presume  there  is  not  a State  of  the  Union  whose  constitution  does  not 
contain  a provision  which  guards  the  right  of  property  against  seizure  by 
the  public,  except  upon  compensation  given.  What  more  in  any  legal  in- 
tendment, or  any  rational  construction,  does  this  exception  in  the  consti- 
tution of  Kansas  do  than  secure  the  right  of  property  in  existing  slaves 
in  Kansas,  at  the  time  of  the  adoption  of  the  constitution?  The  general 
provision  is  that  slavery  shall  no  longer  exist  in  Kansas  if  the  people  so 
will.  If  it  had  stopped  there,  can  any  one  doubt  that  the  effect  would 
have  been,  as  the  constitution  of  the  United  States  does  not  interfere,  to 
set  free  every  slave  in  Kansas  ? But  then  comes  the  exception  looking  to 
and  guarding  the  right  of  property,  which  is  done  in  all  civilized  commu- 
nities, and  certainly  it  would  be  a reproach  to  any  State  in  this  Union  if 
she  confiscated  or  destroyed  that  which  was  held  and  treated  previously 
as  property,  founded  upon  any  freak  of  fanaticism,  or  even  any  real  pub- 
lic  good,  moral  or  material  in  its  character,  without  compensation  to  the 
owners  of  that  property.  That  is  all  that  the  constitution  of  Kansas  pro- 
vides in  the  event  that  the  people  of  Kansas  determined  that  the  State 
should  not  tolerate  slavery. 

If,  then,  Mr.  President,  the  revolutionary  portion  of  the  people  of 
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Kansas  had  chosen  to  vote  for  the  ratification  of  that  constitution  with- 
out slavery,  at  this  day  no  slave  could  exist  in  Kansas  who  was  not  there 
in  existence  at  the  time  when  that  constitution  was  ratified,  unless  we  re- 
ject the  constitution,  and  then  slavery  will  remain  the  law  of  the  Terri- 
tory, under  the  decision  of  the  Supreme  Court  of  the  United  States,  un- 
til the  people  of  Kansas  form  a State  constitution  prohibiting  it.  The 
convention  properly  and  fairly,  by  no  trick,  but  in  accordance  with  this 
very  Topeka  resulution,  which,  in  July,  1856,  announced,  before  God  and 
their  country,  that  the  only  question  which  they  desired  to  see  fairly  de- 
cided by  an  election  was  whether  the  institution  of  slavery  should  be  es- 
tablished in  Kansas,  submitted  to  a fair  vote  of  the  people,  the  only  ques- 
tion which  they  said  they  desired  to  have  so  submitted  for  their  decision. 
After  the  declarations  at  the  Topeka  mass  meeting  of  their  own  proteges, 
the  other  side  are  precluded  from  saying  there  was  any  other  question 
of  dispute  between  the  people  of  Kansas  than  that  of  slavery.  All  they 
asked  was  granted,  and  I think  I give  the  legal  interpretation  of  this  con- 
stitution, as  it  would  be  decided  in  any  court  of  justice  in  this  country. 

The  honorable  Senator  from  Michigan  seems  to  admit,  apart  from  the 
seventh  article  of  this  constitution,  that  the  Legislature  would  have  a 
right  to  abolish  slavery  without  making  compensation  for  unborn  issue  of 
slaves.  If  they  have  the  right  to  do  that — and  it  has  been  done  unques- 
tioned in  every  State  of  the  Union  which  has  become  a non-slaveholding 
State — yet  I believe  in  every  State  which  has  hitherto  abolished  slavery, 
they  have  sacredly  guarded  existing  rights  of  property.  They  have  suf- 
fered the  existing  slave  to  remain  the  property  of  his  master,  or  provided 
for  compensation.  If  I mistake  not,  in  the  State  of  my  honorable  friend 
from  New  Jersey  [Mr.  Thompson]  there  are  slaves  still  in  existence ; and 
also  one  or  two  in  the  State  of  Pennsylvania ; although  slavery  has  been 
abolished  there  for  years.  The  men  of  that  day,  whatever  may  be  the 
spirit  of  reckless  fanaticism  in  ours,  regarded  property,  no  matter  what  it 
was  founded  upon — recognized  property  as  a thing  which  no  civilized 
community  could  touch  without  compensation. 

Mr.  President,  there  is  another  question  connected  with  this  Kansas 
constitution  which  shows  how  unjustly  there  have  been  attributed  to  the 
men  who  formed  iti  designs  of  fraud,  violence,  and  trickery,  and  other 
terms  of  opprobrium,  which  have  been  so  lavished  upon  them  by  the 
honorable  Senator  from  Michigan.  I am  aware  that  fraud  is  a very  re- 
sonant word,  and  that  repetition  of  the  charge — mere  repetition — too 
often  creates  a belief  in  its  existence ; but  it  should  not  be  forgotten  that 
assertion  is  not  proof,  nor  violence  of  invective,  evidence  of  rational  con- 
clusions. This  very  constitution  of  Kansas,  which,  it  is  said,  as  adopted, 
is  meant  to  establish  slavery,  does  not,  in  fact,  establish  it  beyond  legis- 
lative control.  It  only  tolerates  and  authorizes  slavery,  but  it  leaves  the 
Legislature  of  the  State,  on  the  principle  of  compensation  for  property, 
without  any  change  of  the  constitution,  at  liberty  to  abolish  slavery  in 
Kansas,  and  to  prevent  the  migration  of  slaves  into  Kansas  whenever 
they  see  fit.  Such  it  the  provision.  I will  read  it,  and  we  shall  then  see 
how  causeless  is  this  outcry  about  the  attempt  to  restrict  the  rights  of  the 
people.  The  right  is  given  to  a Legislature  elected  biennially  by  the 
will  of  the  majority,  on  simply  respecting  existing  rights- of  property,  if 
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they  consider  it  necessary  for  the  public  benefit,  whether  material  or 
moral,  in  their  discretion  to  abolish  slavery  in  Kansas  by  the  payment  of 
a sum  not  exceeding  $150,000.  Here  is  the  provision.  Article  seven, 
section  two,  provides : 

“The  Legislature  shall  have  no  power  to  pass  laws  for  the  emancipation  of  slaves  with- 
out the  consent  of  the  owners,  or  without  paying  the  owners,  previous  to  their  emanci- 
pation, a full  equivalent  in  money  for  the  slaves  so  emancipated.” 

The  article  does  not  establish  slavery  ; it  leaves  it  in  the  power  of  the 
Legislature,  if  the  owner  of  the  property  consents,  or  if  he  does  not  con- 
sent, on  the  payment  of  the  value  of  his  property,  to  emancipate  the 
slave  for  the  general  purposes  of  the  public.  Is  that  an  establishment  of 
slavery  ? The  further  provision  is  : 

“They  shall  have  no  power  to  prevent  emigrants  to  the  State  from  bringing  with  them 
such  persons  as  are  deemed  slaves  by  the  laws  of  any  one  of  the  United  States  or  Terri- 
tories, so  long  as  any  person  of  the  same  age  or  description  shall  be  continued  in  slavery 
by  the  laws  of  this  State.” 

These  provisions  are  the  only  restrictions  upon  the  legislative  control 
of  slavery  in  the  constitution  of  Kansas.  The  Legislature  which  has 
been  elected,  when  it  organizes,  upon  payment  of  not  more  than  one  hun- 
dred and  fifty  thousand  dollars,  can  set  every  slave  free  in  Kansas,  and 
prohibit  the  future  introduction  of  slaves  from  other  States.  There  can 
be  no  doubt  of  the  correctness  of  this  construction  by  any  intelligent 
lawyer  who  will  read  the  section.  It  does  not  provide  that  slavery  shall 
not  be  prohibited  by  the  Legislature  of  Kansas,  but  that  it  shall  not  be 
prohibited  except  with  the  consent  of  the  owners,  or  on  payment  of  an 
equivalent  in  money  for  the  value  of  the  slave  emancipated.  It  does  not 
provide  that  the  Legislature  shall  not  prohibit  the  immigration  of  slaves 
from  other  States  recognizing  slavery  into  Kansas,  but  that  it  shall  not 
prohibit  them  as  long  as  Kansas  has  similar  property  recognized  and  ex- 
isting within  her  limits.  Now,  we  have  the  authority  of  Governor 
Walker,  which  at  this  moment,  I suppose,  whatever  might  be  the  case 
formerly,  gentlemen  on  the  other  side,  or  those  who  differ  with  us  on  this 
side,  will  hardly  dispute — it  is  a matter  with  which  he  must  have  been  ac- 
quainted— that  there  are  not  three  hundred  slaves  in  Kansas.  Suppose 
we  average  them  at  $500  apiece — I think,  myself,  the  soil  and  climate  of 
Kansas  are  only  adapted  to  slavery  in  a small  portion  of  the  Territory, 
and  the  probabilities  therefore  are,  if  you  take  into  consideration  the 
state  of  sentiment  there  and  the  insecurity  of  that  kind  of  property,  that 
the  average  would  be  over  estimated,  if  you  value  a slave  at  $500 ; you 
have,  then,  as  the  outside  limit  the  people  of  Kansas  would  have  to  pay 
for  obtaining  this  great  good,  and  for  getting  rid  of  this  enormous  out- 
rage which  has  been  fruitful  of  so  much  declamation,  $150,000.  We 
have  been  told  that  slavery  is  established  there  by  this  constitution,  so 
that  it  cannot  be  interfered  with  until  1864,  and  yet  I have  shown  you 
that,  for  $150,000  paid  to  the  owners  of  slaves,  or  probably  for  a much 
smaller  sum,  the  Legislature,  without  any  change  of  the  constitution,  can 
abolish  slavery  in  Kansas  and  prohibit  the  introduction  of  any  more  slaves 
into  the  State  by  a mere  law,  whenever  the  people  who  elect  them  as  the 
exponents  of  their  will,  see  fit  to  require  such  action.  It  is  clear,  there- 
fore, that  the  present  constitution  of  Kansas  tolerates  but  does  not  estab- 
lish slavery,  and  that  it  is  in  the  power  of  the  Legislature,  on  the  simple 
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condition  that  they  shall  not  violate  the  right  of  property  in  existing 
slaves  without  compensation,  to  make  Kansas  a free  State  tb-morrow  if 
they  were  in  session. 

I am  aware,  sir,  that  I have  consumed  much  time,  and  I may  have  to 
consume  much  more  if  my  strength  does  not  fail ; for  there  are  many  and 
varied  objections  made  to  the  admission  of  Kansas  under  the  Lecompton 
constitution 'which  should  not  be  passed  unnoticed.  I have  discussed 
such  of  them  as  I deem  most  material ; but  there  are  two  more  which  I 
cannot  without  pass  comment. 

The  honorable  Senator  from  Ohio,  [Mr.  Wade,]  who,  I have  no  doubt, 
entertains  his  opinions  quite  as  conscientiously  as  I do  mine,  and  always 
enunciates  them  with  great  frankness  and  boldness,  though  sometimes, 
perhap's,  when  under  the  excitement  of  debate,  with  a harshness  of  ex- 
pression as  regards  the  opinions  or  conduct  of  others,  which  his  own 
calmer  judgment  would  not  subsequently  ratify — the  honorable  Senator 
from  Ohio,  in  the  speech  which  he  made  in  this  debate,  alluding  to  the 
action  of  those  who  organized  the  Topeka  constitution,  (whom  I intend  to 
show  were  revolutionists  and  rebels,)  6aid : 

“ There  was  no  rebellion  in  the  action  of  these  people  ; nothing  unlawful  in  it.  What- 
ever they  may  have  said — and  I do  not  know  what  they  said,  for  I do  not  watch  men’s 
words  much  ; their  actions  are  what  I take  cognizance  of  ; their  actions  are  what  the  law 
takes  cognizance  oi — the  people  of  Kansas,  in  framing  that  constitution,  have  done  noth- 
ing more  than  they  had  a pefect  right,  as  American  citizens,  to  do  ; and  1 challenge  all 
the  legal  acumen  of  this  body  to  contradict  what  I now  declare.” 

Again,  he  said  of  their  action : 

“ But  did  they  promise  to  organize  under  it  in  defiance  of  the  laws  of  the  United  States 
Not  at  all.  From  the  time  they  called  the  convention,  they  always  accompanied  their 
action  with  a notice  that  it  was  to  be  submitted  to  the  Congress  of  the  United  States  for 
their  approval  or  disapproval.  It  took  barely  the  form  of  a petition;  nothing  more  nor 
less.  ” 

Much  as  I may  respect  the-  honorable  Senator  from  Ohio,  I stand  at 
issue  with  him  here.  I have  before  me  the  House  document  which  con- 
tains the  Topeka  constitution,  and  I intend  to  refer  to  it.  I agree  with 
him  that  actions  are  more  to  be  relied  upon  than  words.  We  are  not  to 
judge  by  what  they  said  alone,  but  by  the  acts  which  accompanied  what 
they  said.  The  Senator  from  Ohio  declares  that  the  friends  of  the  Topeka 
constitution  did  not  assume  a revolutionary  or  rebellious  attitude;  that 
their  government  was  intended  to  be  provisional  only,  and  not  to  go  into 
effect  but  with  the  consent  of  Congress.  That  is  what  I have  contended 
for  as  to  the  constitution  framed  by  the  people  of  Kansas  under  the  au- 
thority of  the  law.  I shall  endeavor  to  show  that  such  is  not  the  charac-  x 
ter  of  the  Topeka  constitution. 

The  Senate  will  recollect  that  under  the  Lecompton  constitution  no 
organization  is  to  take  place  until  Congress  have  admitted  the  State,  be- 
cause the  Legislature  is  never  to  assemble  if  the  State  be  not  admitted. 
No  officer  is  to  be  sworn  in  or  enter  upon  the  performance  of  his  duties 
until  after  Congress  have  admitted  the  State  into  the  Union.  There  can 
be  no  doubt  that  the  intention  was  to  create  a government  only  with  the 
consent  of  Congress. 

Now,  let  us  us  examine  the  Topeka  constitution.  In  the  month  of  Au- 
gust, 1855,  after  the  meeting  of  the  first  Territorial  Legislature,  a deter- 
mination was  made  on  the  part  of  a portion  of  the  inhabitants  of  Kansas, 
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incited,  as  I suppose,  by  exterior  influences,  to  set  the  territorial  govern- 
ment at  defiance.  They  held  a mass  meeting  ; they  determined  to  have 
an  election  in  disregard  and  in  defiance  of  the  law  of  the  Territory,  and 
they  appointed  judges  for  the  purpose  of  holding  this  election.  They  did 
hold  it ; they  elected  delegates  to  a convention,  and  they  adopted  a con- 
stitution which  was  submitted  for  ratification  to  the  people  in  1855,  and 
was  reported  to  have  been  ratified  by  a vote  of  between  seventeen  hundred 
and  two  thousand  persons — the  number  is  immaterial.  Their  action  was 
without  color  of  legal  authority,  and  revolutionary  and  lawless  throughout. 
In  the  schedule  which  accompanies  the  Topeka  constitution,  the  provi- 
sion is : 

“ The  General  Assembly  shall  meet  on  the  4th  day  of  .March,  A.  D.,  1856,  at  the  city 
of  Topeka  at  twelve  m.  ; at  which  time  and  place  the  Governor,  Lieutenant  Governor, 
Secretary  of  State,  judge  of  the  supreme  court,  treasurer,  auditor,  State  printer,  reporter, 
and  clerk  of  the  supreme  court,  and  attorney  general,  shall  appear,  take  the  oath  of  office, 
and  enter  upon  the  discharge  of  the  duties  of  their  respective  offices  under  this  constitu- 
tion ; and  shall  continue  in  office  in  the  same  manner  and  during  the  same  period  they 
would  have  done  had  they  been  elected  on  the  first  Monday  of  August,  A.  D.,  1856.” 

Nothing  is  said  as  to  the  consent  of  Congress  ; no  provision  is  made 
in  regard  to  admission  into  the  Union  as  a State ; but  a time  fixed  when 
the  officers  are  to  be  sworn  in  and  enter  upon  the  performance  of  their 
duties.  Every  officer  elected  by  these  people  under  their  revolutionary 
action  was  to  be  sworn  into  office,  and  a government  to  be  organized  with- 
out application  to  Congress.  Is  not  that  revolution  ? What  is  the 
meaning  of  revolution  and  rebellion  ? I am  aware  that,  in  the  primitive 
or  original  sense  in  which  the  word  revolution  or  revolutionary  was 
used,  it  meant  simply  a change  of  government ; but  the  words  that 
long  since  lost  their  primitive  meaning.  The  English  revolution  of  1688 
was  a revolution.  Why  ? Because  it  was  in  defiance  of  the  existing 
government  of  the  country.  The  Lords  and  Commons  deposed  the 
Crown,  which  constituted  the  third  estate  of  the  realm ; and  the  act, 
therefore,  was  a revolution,  because  it  was  not  in  accordance  with  law, 
but  in  defiance  of  the  existing  legal  authorities.  As  to  the  character  of 
the  revolution  in  France,  no  one  doubts.  Our  own  revolution  in  this 
country  was  a revolution,  because  the  Colonies  owed  allegiance  to  Great 
Britain  ; and  they  determined  to  break  that  allegiance,  though  they  legal- 
ly owed  it,  by  revolution,  on  causes  which  justified  revolutionary  action. 
Revolution,  in  the  sense  in  which  the  word  is  now  used,  designates  pre- 
cisely what  rebellion  meant  formerly.  It  means  acts  done  in  defiance 
and  resistance  to  the  laws,  with  the  intent  to  subvert  or  change  the  form 
of  government  without  the  consent,  or  against  the  consent,  of  the  exist- 
ing authorities. 

I do  not  deny  the  right  of  revolution — that  there  are  moral  causes 
which  will  justify  revolutionary  action.  Our  fathers  were  rebels ; but 
they  were  justifiable.  Revolution  almost  invariably  leads  to  war.  The 
revolution  of  1688  in  England,  though  peaceable  at  its  occurrence,  owing 
to  the  want  of  power  on  the  part  of  the  Crown,  did  lead  .ultimately  to 
war,  resulting  in  the  invasions  of  1715  and  1745  in  England,  and  was 
the  cause  of  infinite  bloodshed.  Such  must  generally,  if  not  invariably, 
be  the  consequence  of  revolutions.  Though  peaceful  at  the  time,  if  war 
does  not  immediately  ensue  it  will  be  an  almost  inevitable  consequence. 
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But  that  is  no  reason  against  the  existence  of  the  right  of  revolution  or 
the  propriety  of  its  exercise,  if  the  moral  causes  -will  justify  that  exercise. 
The  oppression  must  be  intolerable,  the  grievance  must  he  great,  and, 
further,  all  other  modes  of  redress  must  be  exhausted,  before  revolution 
becomes  justifiable  by  any  people.  Now,  what  was  the  position  of  these 
people  in  Kansas  ? I have  shown  you  that  they  did  form  a government, 
called  into  existence  and  organized  without  the  consent  of  the  Territorial 
Legislature,  in  defiance  of  it,  and  in  defiance  of  the  authority  of  the 
United  States.  Is  not  that  a revolutionary  act  ? In  point  of  fact,  they 
engaged  in  revolution  and  rebellion,  and  only  stopped  short  at  the  line 
which  separates  treason  from  rebellion,  because  they  feared  the  penalties 
of  treason. 

Mr.  Wade.  I wish  to  enquire  of  the  Senator  in  what  consisted  the 
treason  of  these  persons?  What  were  their  overt  acts? 

Mr.  Bayard.  I am  speaking  of  the  organization  of  a government  un- 
der the  Topeka  constitution  ; not  th^  formation  of  the  constitution,  but 
the  organization  of  a government  under  it.  I say  that  was  an  act  of  re- 
bellion. 

Mr.  Wade.  I do  not  know  that  I understand  the  Senator.  Treason 
consists,  in  this  country,  I believe,  in  levying  war  against  the  United 
States  or  adhering  to  the  public  enemies.  I want  to  know  which  of  these 
acts  these  people  were  guilty  of,  or  what  overt  acts  they  committed 
amounting  to  treason? 

Mr.  Bayard.  I will  endeavor  to  make  the  honorable  Senator  under- 
stand me.  I did  not  say  that  they  had  been  guilty  of  treason.  I said 
they  had  stopped  short  at  the  line  of  treason,  whatever  they  might  have 
contemplated.  Though  they  committed  a revolutionary  act,  an  act  of  re- 
bellion, in  forming  a State  constitution,  and  organizing  a government  un- 
der it  without  the  consent  of  the  United  States,  and  in  defiance  of  their 
authority,  and  in  defiance  of  the  territorial  government,  they  did  not 
commit  treason  unless  they  had  attempted  to  sustain  it  by  force  of  arms. 

Mr.  Wade.  Will  the  gentleman  inform  me  whether  rebellion  is  a 
crime  in  this  country?  He  speaks  of  a difference  between  treason  and 
rebellion.  I do  not  understand  any  such  difference;  but  if  there  be  re- 
bellion, it  is  not  criminal  to  my  knowledge. 

Mr.  Bayard.  Treason  is  a legal  offence ; there  must  be  an  overt 
act  accompanying  it.  You  may  speak  of  an  act  sustained  by  force  of 
arms  as  rebellious  or  revolutionary,  which  is  not  treason — I use  the  words 
in  the  same  sense  precisely — where  an  act  is  done  contrary  to  law,  and 
subversive  of  legal  authority.  An  organization  may  be  effected  for  the 
purpose  of  revolution  ; and  yet,  if  an  overt  act  is  not  committed,  and  sus- 
tained by  force  of  arms,  it  would  not  be  treason.  The  distinction  is  very 
apparent.  I mean  to  say  that  any  government  is  revolutionary  in  its 
character  which  is  set  up  in  defiance  of  the  existing  government.  Look 
back  to  the  revolution  of  1688,  in  England,  and  you  have  an  illustration. 
The  Crown  was  one  of  the  estates  of  the  realm.  The  constitution  could 
not  be  changed  without  the  concurrent  authority  of  the  three  estates,  the 
House  of  Lords,  the  House  of  Commons,  and  the  Crown ; but  the  Lords 
and  the  Commons  deposed  the  King,  altered  the  line  of  succession,  and 
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drove  him  from  his  throne  without  his  consent.  That  was  a revolution 
because  it  was  in  defiance  of  the  existing  law  and  the  existing  authority. 

What  is  the  case  here  1 The  United  States  authorized  the  formation 
of  a territorial  government  in  Kansas.  It  was  organized.  No  matter 
whether  there  were  irregularities  or  not,  the  lawful  authority  to  determine 
and  certify  the  election  of  sufficient  members  for  the  organization  of  the 
Legislature,  having  inspected  the  returns,  did  authorize  the  organization, 
and  it  was  recognized  by  Congress,  and  has  been  recognized  since.  A 
portion  of  the  people  of  Kansas  chose  to  denounce  this  Legislature  as  a 
fraud,  as  the  result  of  an  armed  invasion  from  Missouri ; and  on  this  pre- 
tence, in  defiance  of  the  existing  government,  and  against  the  authority 
of  the  United  States,  called  a convention  for  the  purpose  of  forming  a 
State  constitution.  That  they  had  a right  to  form  a constitution  and 
present  it  to  us  for  recognition,  if  they  had  not  attempted  to  organize 
a government  under  it,  I do  not  deny — that  would  be  a mere  petition  for 
redress  of  alleged  grievances ; but  they  went  further,  and  organized  a 
government  under  it.  Every  officer  whom  they  elected  was  sworn  into  of- 
fice, and  sworn  to  perform  his  duty,  and  continue  in  the  discharge  of  his 
functions  without  reference  to  any  authority  or  consent  of  Congress,  or 
any  admission  into  the  Union.  That  was  an  act'of  revolution  and  rebel- 
lion. Where  is  the  difference  between  the  Utah  case  and  the  conduct  of 
those  who  supported  the  Topeka  movement,  except  in  two  respects  1 One 
is,  that  the  people  of  Utah  stand  in  defiance  of  the  laws  of  the  United 
States,  in  defence  of  the  doctrine  of  polygamy ; and  the  Topeka  people 
took  their  position  in  defiance  of  the  laws  of  the  United  States  on  ac- 
count of  their  determination  that  under  no  circumstances  should  slavery 
b come  an  institution  in  the  Territory  of  Kansas,  whether  legally  estab- 
lished or  not.  The  people  of  Utah  being  more  numerous  and  more  re- 
mote, have  chosen  to  resist,  by  force  of  arms  and  military  organization, 
the  Federal  Government,  and  have  become  traitors  as  well  as  rebels. 
The  Topeka  people  stopped  short,  as  I have  stated,  at  the  line  which  sep- 
arates rebellion,  or  revolution,  from  treason.  Though  they  had  organized 
a government,  and  sworn  their  officers  to  support  it  and  perform  their  du- 
ties without  reference  to  any  action  of  Congress,  they  shrank  from  placing 
themselves  in  a treasonable  position  by  attempting  to  sustain  it  by  armed 
force.  I am  glad  they  paused,  and  should  have  regretted  deeply  such  a 
result.  Yet  it  is  an  undoubted  fact  that,  such  was  their  attitude  in  sup- 
port of  the  government  which  they  had  organized  under  the  Topeka  con- 
stitution, that  it  required  the  forces  of  the  United  States  to  be  kept  there 
for  the  purpose  of  preserving  the  peace  and  enforcing  the  laws  ; and  that 
is  one  of  the  great  evils  which  will  be  remedied  by  the  immediate  admis- 
sion of  Kansas  as  a State. 

I have  admitted  revolution  would  be  justifiable  if  the  evil  was  intolera- 
ble, and  there  were  no  other  means  of  redress.  Had  not  these  people 
other  means  of  redress?  They  aver  they  have  a majority  of  the  inhabi- 
tants of  the  Territory,  and  have  had  it  for  a long  time.  The  election  was 
held  for  delegates  to  the  constitutional  convention  in  June,  1857. 
Would  they  vote?  No.  Had  they  not  a right  to  vote?  Look  at  the 
bill,  and  you  will  see  that  it  secured  a fair  and  full  right  of  voting  to 
every  citizen.  When  the  delegates  were  elected,  they  would. not  vote; 
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nor  would  they  vote  when  the  constitution  was  submitted  for  ratifica- 
tion, although  the  opportunity  to  do  so  was  fully  and  freely  and 
accorded.  They  were  unwisely  dissuaded,  or  perversely  abstained,  from 
the  exercise  of  their  rights,  at  both  these  elections.  If  they  be  a 
majority,  they  had  the  remedy  in  their  own  hands  ; and  if  they  be  not  a 
majority,  they  have  no  right  to  deny  that  this  constution  is  the  will  of 
the  people  of  Kansas,  but  are  bound  to  obey  it.  If  they  had  the  majority 
they  could  have  elected  the  members  of  the  convention  in  June,  1857, 
and  adopted  their  Topeka  constitution,  if  they  had  seen  fit,  and  ratified 
it  by  a vote  of  the  people  in  such  manner  as  the  convention  deemed  ad- 
visable ; and  we  could  not,  and  would  not,  have  denied  the  State  admis^. 
sion  into  the  Union  under  it.  Instead  of  taking  this  orderly  course,  they 
stood  aloof  from  all  the  legal  elections  down  to  October,  1857.  It  does 
not  lie  in  their  mouths  now  to  object  to  the  legality  of  the  Territorial 
Legislature,  after  voting  and  carrying  an  election  under  its  laws.  The 
truth  is,  that  they  adhered  to  the  Topeka  constitution,  and  maintained 
their  lawless  and  rebellious  attitude  down  to  October,  1857 ; and  then, 
being  better  advised,  or  finding  it  perilous  to  assist  in  this  course,  they 
abandoned  it,  and  voted  at  the  legislative  election  in  October,  1857 ; but 
still,  the  spirit  of  revolution  or  rebellion  predominating,  they  would  not 
vote  on  the  ratification  of  the  constitution  upon  the  21st  of  December, 
1857,  though  they  did  vote  at  a subsequent  election,  the  effect  of  which 
I shall  consider  hereafter. 

They  had  then  a peaceful  remedy,  and  therefore  a revolutionary  course 
was  not  justifiable.  I have  endeavored  to  show  that  they  stood  in  an 
attitude  of  rebellion  to  the  territorial  government — or  a revolutionary 
attitude,  if  that  phrase  be  more  agreeable  to  Senators — an  attitude  of  re- 
sistance to  the  laws  of  the  United  States,  for  no  one  can  deny  that  the 
Territorial  Legislature  was  recognized  by  the  Executive  Government  of 
the  United  States  from  the  time  of  its  origin,  and  that  it  constituted  the 
lawful  government  of  the  Territory,  and  resistance  to  it  was  revolution. 

But,  sir,  there  is  something  more.  The  people  at  Topeka,  those  who 
there  resisted  the  legal  organization,  and  had  nearly  produced  civil  strife 
by  an  attempt  to  inaugurate  a government  without  color  of  law,  did 
not  stop  in  their  revolutionary  movements  with  Kansas,  but  carried  their 
designs  still  further,  and  sought  to  involve  this  whole  Union  and  disor- 
ganize the  Federal  Government.  I will  read  the  eighth  resolution  passed 
at  the  mass  meeting  held  at  Topeka  on  the  4tb  of  July,  1856.  The  Sen- 
ate will  recollect  that  we  had  very  arduous  struggles  here,  during  the 
last  Congress,  about  passing  the  different  appropriation  bills,  unless  with 
riders  placed  upon  them,  by  a majority  of  Republicans  in  the  House  of 
Representatives  recognizing  the  action  of  these  Topeka  revolutionists  as 
legitimate  and  proper — no  rider  of  ours,  but  theirs.  I find,  in  this  eighth 
resolution,  where  those  extraordinary  movements  originated.  That  reso- 
lution is  in  these  words : 

“ 8.  Resolved,  Th^t  having  hitherto  invariably  acted  in  accordance  with  the  spirit  and 
letter  of  the  American  Constitution,  and  having  framed  by  our  delegates  regularly  elected, 
a State  constitution  ; and  believing  that  the  only  measure  by  which  peace  can  be  secured 
to  this  section  of  the  .Republic,  and  justice  done  to  ourselves  and  posterity,  is  the  immedi- 
ate admission  of  Kansas  into  the  Union  under  our  present  constitution,  we  earnestly  call 
upon  our  friends  in  the  National  House  of  Representatives  to  stop  all  supplies  until  the  Senate 
andEvecutive  are  compelled  to  admit  us.” 
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Is  not  that  a revolutionary  attitude?  Is  that  the  sentiments  of  law- 
abiding  citizens  ? Because  they  choose  to  form  a government  against 
the  will  of  the  legal  government  of  Kansas,  without  color  of  law,  and  an 
accidental  majority  of  their  friends  is  obtained  in  one  branch  of  the  Fed- 
eral Legislature,  they  advise  those  friends  in  the  House  of  Representa- 
tives to  disorganize  the  Federal  Government,  unless  it  will  submit  to  their 
acts  of  revolution  and  rebellion.  Such  was  the  advice.  Ah!  Mr.  Presi- 
dent, was  it  not  acted  upon  ? Do  we  not  all  know  that  the  appropriation 
bills  were  put  in  hazard?  Do  we  not  all  know  that  the  Army  appropriation 
bill  was  lost  under  the  advice  contained  in  that  resolution,  and  that  an 
extra  session  of  Congress  had  to  be  assembled,  for  the  purpose  of  keep- 
ing the  Army  from  actual  disorganization,  and  preventing  the  country 
from  being  left  a prey  to  disorder  ? There  were  provisoes  in  other  appro- 
priation bills,  -which  were  ultimately  given  up  ; but  in  regard  to  the  bill 
for  the  support  of  the  Army  of  the  United  States,  involving  some  foui'teen 
millions  dollars,  the  House  of  Representatives  tacked  to  it  a proviso — 

“ That  no  part  of  the  military  force  of  the  United  States,  for  the  support  of  which  ap- 
propriations are  made  by  this  act,  shall  be  employed  in  aid  of  the  enforcement  of  any  en- 
actment heretofore  passed  by  the  bodies  claiming  to  be  the  Territorial  Legislature  of 
Kansas.  ” 

That  is  the  last  form  in  which  it  appeared.  In  its  first  form,  it  was 
still  more  objectionable.  On  that  issue,  the  House  of  Representatives 
adjourned,  and  the  Army  appropriation  bill  was  lost.  Is  not  that  in 
accordance  with  the  advice  given  in  this  resolution,  that  unless  we  should 
sanction  revolution  and  rebellion  against  the  authority  of  the  United 
States,  and  admit  Kansas  into  the  Union  as  a State,  under  a constitution 
formed  without  color  of  law,  and  in  defiance  of  existing  authority,  the 
Government  of  the  United  States  should  be  disorganized?  Do  we  not 
know,  if  that  course  had  been  persevered  in,  and  the  passage  of  the  Army 
bill  had  been  finally  defeated,  an  entire  disorganization  of  the  Army 
throughout  the  country  would  have  resulted,  which  would  have  cost  the 
country  millions  of  dollars  for  reorganization,  independent  of  the  diffi- 
culties and  evils  which  must  have  been  consequent  upon  such  indefensible 
action?  Congress  adjourned  on  the  18th  of  August,  the  Army  bill  hav- 
ing been  lost  by  the  adherence  of  the  House  of  Representatives  to  this 
proviso,  and  on  no  other  ground.  Congress  was  reassembled,  and  new 
bills  were  introduced,  and  the  proviso  was  still  adhered  to.  The  last  bill 
finally  came  to  us  from  the  House  of  Representatives,  with  the  proviso  I 
have  read,  on  the  29th  of  August.  In  the  Senate,  the  proviso  was  struck 
out  by  a strict  party  vote.  All  the  Senators  on  the  other  side,  who  were 
present,  with  the  single  exception  of  the  honorable  Senator  from  New 
York,  who  did  not  vote,  because  he  stated  that  he  had  paired  off,  voted 
against  the  passage  of  the  bill,  with  the  clause  struck  out.  The  vote 
stood  7 to  25 — every  one  of  the  seven  being  members  of  the  Republican 
party.  The  bill,  with  our  amendment,  went  back  to  the  House  of  Repre- 
sentatives, jand  there,  upon  concurring  in  the  amendment,  the  vote  stood 
101  to  98 — the  98  nays  being  composed  entirely  of  members  of  the  Re- 
publican party,,  and  the  101  yeas  of  the  American  party  and  the  Demo- 
cratic members  of  the  House  of  Representatives.  The  bill  thus  was  finally 
passed,  which  prevented  the  disorganization  of  the  Army,  and  the  stop- 
page of  supplies  so  as  to  affect  the  Government  generally,  as  well  as  keep 
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up  the  disorganization  in  Kansas,  in  accordance  with  the  wishes  of  these 
peaceable,  orderly  citizens,  who  stood  in  no  revolutionary  attitude  to  the 
Government  of  the  United  States  ! 

Mr.  President,  there  is  another  question  which  I propose  to  notice 
briefly— the  vote  under  legislative  authority  on  January  4,  1858,  which 
is  claimed  as  evidence  that  this  constitution  is  not  the  legally-expressed 
will  of  the  people  of  Kansas.  Now,  I have  already  stated  what  I con- 
sider the  only  legitimate  evidence  which  we  can  accept  of  the  will  of  a 
people — their  vote,  when  a question  is  rightfully  and  legally  submitted  to 
them.  I have  endeavored  to  show  that  at  previous  elections  this  matter 
was  legally  submitted.  There  were  ten  thousand  two  hundred  votes 
polled  at  this  election  on  the  4th  of  January.  The  answer  is,  that  after 
the  Territorial  Legislature  once  appealed  to  the  people  of  Kansas  to  de- 
cide whether  they  would  form  a State  government,  and  the  people  had 
responded  to  them  by  authorizing  the  call  for  a convention,  and  a conven- 
tion had  been  elected  and  formed  a constitution,  no  subsequent  Territo- 
rial Legislature  had  authority  to  control  the  action  of  that  convention  ; 
because,  whenever  the  people  have  authorized  the  assembling  of  a con- 
vention to  form  a constitution,  its  power  is  paramount  over  the  existing 
territorial  authority.  Take  the  case  of  the  Legislature  of  any  of  your 
States  ; the  legislative  power  is  superseded,  because,  when  the  Legisla- 
ture pass  a law  to  ascertain  by  a vote  of  the  people  whether  a convention 
shall  be  held,  and  the  people  authorize  it,  the  power  springs  from  them  ; 
and  then  comes  the  act  of  the  act  of  the  Legislature  regulating  the  time, 
mode,  and  place  of  electing  delegates,  in  obedience  to  the  public  will  ; 
hut  when  the  convention  assembles,  is  it  not  paramount  to  the  legislative 
authority  ? and  has  any  subsequent  Legislature  authority  to  qualify,  or 
in  any  way  interfere  with,  the  acts  of  that  convention  ? It  represents 
the  entire  sovereignty  of  the  State,  and  may  adopt  a constitution  with  or 
without  submission  for  ratification  by  the  people.  It  may  submit  for  rat- 
ification the  constitution  it  has  formed,  in  such- mode  as  is  deemed  ad- 
visable, either  as  a whole,  or  in  different  parts  ; but  no  subsequent  Legis- 
lature can  stand  for  the  purpose  of  amending  the  constitution  in  any  oth- 
er position  than  as  subordinate  to  the  paramount  power  which  the  people 
have  vested  in  the  constitutional  convention.  Such  would  be  the  case  in 
a State.  The  Territorial  Legislature  of  Kansas,  which  called  the  con- 
vention, stood  in  precisely  the  same  relation  to  subsequent  Legislatures  af- 
ter the  members  of  the  convention  had  been  elected,  that  a State  Legis- 
lature would  stand  to  its  successors ; and  a subsequent  State  Legislature 
has  no  authority  to  interfere  with  the  action  of  a State  convention.  It 
is  for  the  people,  and  for  the  people  alone,  to  remedy  their  action  when 
the  constitution  has  been  adopted,  or  is  submitted  for  ratification  by  the 
convention. 

The  law  authorizing  the  vote  in  January  was  utterly  irregular ; not 
revolutionary,  because  it  was  the  act  of  the  existing  authority  in  the 
State;  but  it  was  an  excess  of  power,  and  therefore  nugatory  and  void. 
The  Legislature  had  no  right  to  interfere  with  the  action  of  the  convention. 
Its  interfence  was  irregular  and  unlawfnl,  but  not  revolutionary.  I can- 
not regard  the  vote  taken  under  the  action  of  the  Territorial  Legislature 
as  the  will  of  the  people  of  Kansas  legally  expressed.  I cannot  go  behind 
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the  election  of  delegates  to  form  the  constitution  when  all  might  have 
voted  if  they  had  seen  fit.  I cannot  admit  that  the  Legislature  may  in- 
terfere with  and  abrogate  the  action  of  the  constitutional  convention  which 
was  legally  authorized.  I therefore  should  disregard  this  vote,  without 
reference  to  it  samount,  as  evidence  of  the  legally  expressed  will  of  the 
people.  There  is,  however,  a further  answer.  On  the  same  day,  and 
under  a power  which  the  convention  undoubtedly  possessed,  an  election 
was  held  for  the  purpose  of  choosing  the  officers  of  [this  inchoate  State 
which  was  to  become  a State  whenever  Congress  should  recognize  and 
admit  it  into  the  Union.  At  that  election  on  the  same  day,  under  legiti- 
mate authority,  there  were  between  twelve  and  thirteen  thousand  votes 
polled  for  State  officers.  It  is  true  the  result  of  that  election,  as  now  an- 
nounced, has  given  the  State  into  the  hands  of  those  who  are  opposed  to 
me  in  political  sentiments.  I care  not  for  that ; but  beyond  all  contro- 
versy, those  who  voted  at  the  election  recognized  and  ratified  the  constition 
under  which  they  voted  for  the  election  of  officers.  At  that  election,  the 
aggregate  of  the  votes  polled  exceeds  by  two  thousand  any  vote  ever 
before  polled  in  Kansas,  and  it  must  be  looked  upon  as  operating  as  a 
condrmation  of  the  constition  because  a large  majority  of  the  people,  larger 
than  any  number  that  ever  voted  against,  voted  under  it.  I may  be  told 
that  a portion  of  those  who  voted  for  officers  under  this  constitution  were 
the  same  persons  who  voted  against  the  constitution  on  the  same  day 
under  an  irregular  election.  My  answer  is  that  the  acts  would  be  incon- 
sistent, and  the  regular  act  must  prevail.  I cannot  assume  it.  I do  not 
know  it.  It  may  be  that  they  were  totally  distinct  men.  It-may  be  that 
the  ten  thousand  who  voted  against  the  constitution,  or  a part  of  them, 
belonged  to  that  portion  of  the  people  who,  seeing  the  destruction  of  their 
own  interests  arising  from  continual  feuds  and  continual  disorganization 
in  Kansas,  had  come  to  a determination  to  abide  by  the  laws;  and  that  that 
portion  of  the  free-State  party  and  the  opposite  party  combined  outnum- 
bered those  who  still  wish  to  maintain  Kansas  in  a state  of  disorganization 
and  revolution.  I think  that  not  improbable  ; though  the  opinion  is  merely 
conjectural,  and  the  fact  immaterial.  I find  a legal  vote,  taken  under 
legal  authority  in  the  one  case,  and  an  irregular  vote  in  the  other.  The 
legal  vote  so  taken  shows  two  thousand  majority  over  this  irregular  vote, 
with  all  its  boasted  effect ; and  I hold,  therefore,  that  it  operates  of  neces- 
sity as  evidence  that  the  will  of  the  people  of  Kansas  is  that  this  con- 
stitution shall  stand  until  they  see  fit  to  amend  or  abrogate  it.  It  shows, 
further,  that  the  less  partisan  portion  of  the  free-State  party  have  deter- 
mined to  return  to  a government  of  law  and  order. 

Mr.  President,  there  is  another  question  which  I shall  endeavor  to  treat 
succinctly,  but  it  is  too  important  to  be  passed  without  notice,  and  has 
been  made  the  subject  of  extended  comment  by  the  Senator  from  Michi- 
gan ; and  my  opinions  are  so  entirely  at  variance  with  his,  that  I cannot 
hesitate  to  declare  them,  and  give  the  authorities  by  which  they  are  sup- 
ported. It  is  contended  by  him,  and  also  by  the  honorable  Senator  from 
Illinois,  that  where  a provision  exists  in  the  constitution  of  a State,  pre- 
scribing a mode  in  which  that  constitution  may  be  amended,  it  follows 
that  though  the  right  may  exist  in  the  people  at  large  to  alter  their  con- 
stitution at  all  times,  yet  the  exercise  of  the  right  would  be  revolutionary, 
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and  that  no  amendment  can  be  constitutionally  made, except  according  to  the 
terms  prescribed  in  the  constitution.  I hold  not  only  that  there  is  no  ob- 
ligation to  follow  the  mode  prescribed  in  the  constitution,  though  it  may 
be  the  more  convenient  course,  but  that  if  a constitution  expressly  pro- 
hibited, as  the  Topeka  constitution  did,  any  convention  from  being  held 
prior  to  the  year  1865,  the  provision  would  be  merely  void-and  of  no  valid- 
ity, as  against  the  right  of  the  people  to  change  it ; and  that  the  right  can 
be  exercised,  notwithstanding  the  provision  to  the  contrary,  by  perfectly 
peaceful  means,  without  revolution.  On  this  question  it  is  requisite  to 
state  my  view  of  the  principle  on  which  our  State  governments  rest,  and 
I shall  then  proceed  to  point  out  the  distinction  applicable  to  the  Federal 
Government. 

What  is  the  basis  of  all  our  State  governments?  That  from  the  nature 
of  man  it  necessarily  results  that  in  the  formation  of  mankind  into  dis- 
tinct communities,  the  only  admissible  axiom  is,  that  the  power  of  self- 
government  is  inherent  in  the  people  at  large,  and  of  necessity  to  be  ex- 
ercised by  a majority. 

Two  propositions  are  essential  parts  of  the  axiom.  First,  that  the 
right  of  government  vests  in  the  people  at  large ; and  secondly,  that  a 
majority  of  those  who  choose  to  act  may  organize  a government ; and  the 
right  to  change  is  included  in  the  principle  which  gives  the  authority  to 
organize. 

The  constitution  of  a State  cannot  restrain  or  impair  this  right ; be- 
cause it  exists  in  the  people  outside  of  the  constitution.  It  is  the  politi- 
cal axiom  upon  which  the  constitution  itself  is  founded. 

In  governments  founded  on  the  social  compact,  no  express  or  actual 
contract  exists  between  the  different  members  of  society  ; but  the  theory 
is  that  the  consent  of  of  all  is  implied,  and  an  indefinite  authority  exists 
in  the  majority  to  bind  the  wThole. 

This  assumed  right  of  the  majority  under  the  axiom  must  exist  at  all 
times,  and  cannot  be  controverted,  except  by  those  who  place  the  right  of 
government  on  some  other  foundation. 

Whence  does  the  right  of  the  majority  spring  to  form  governments,  if 
not  from  the  assumed  principle,  the  doctrine  of  implied  compact,  as  the 
true  basis  of  government  ? 

If  the  people  of  one  generation  have  an  inherent  right  to  form  gov- 
ernments, the  same  inherent  right  must  exist  unfettered  in  those  of  a 
subsequent  generation. 

The  right  of  the  majority  to  organize  a government  under  the  law  of 
the  social  compact,  precludes  any  power  in  that  majority  to  render  the 
government  they  form  unalterable,  either  for  twenty  or  ten  years,  or  for 
one  year  ; because  such  a restriction  is  inconsistent  with  their  own  author- 
ity to  form  a government^  and  at  war  the  very  axiom  from  which  their 
own  power  to  act  is  derived. 

The  Senator  from  Illinois  admits  the  right;  but  considers  that,  where 
the  constitution  prohibits  change,  or  specifies  a mode  of  change,  altera- 
tion in  any  other  mode  would  be  an  act  of  revolution.  In  this  I differ 
with  him.  The  change  of  organic  law  in  modes  other  than  those  speci- 
fied in  the  constitution,  may  be  made  without  revolution  in  the  present  re- 
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ceived  sense  of  the  word.  Wherever  the  ultimate  power  of  government 
rests,  there  the  power  to  change  its  form  must  rest. 

I have  stated  the  principle  without  enlarging  upon  it,  on  which,  I sup- 
pose, all  national  governments  rest,  and  all  the  governments  of  these 
States  are  national.  They  have  no  other  basis,  if  it  be  not  the  doctrine 
of  the  social  compact.  They  are  national  because  they  were  all  independent 
sovereignties,  constituting  separate  nations,-  when  they  entered  into  a 
Confederacy,  and  subsequently  formed  the  Federal  Government  which 
now  exists.  They  parted  with  certain  powers  of  sovereignty,  but  their 
distinct  nationality  none  the  less  exists.  They  are  national  governments, 
as  contradistinguished  from  the  Government  of  the  United  States,  which 
is  Federal ; and  the  social  compact  is  the  only  basis  supported  by  reason 
or  authority  for  forming  a government  by  the  will  of  the  majority.  The 
law  of  that  social  compact  which  renders  obligatory  the  action  of  a ma- 
jority, can  rest  only  on  the  political  axiom  I have  stated,  and  the  axiom 
as  necessarily  continues  the  right  in  posterity  to  alter  as  it  assumes  the 
original  right  to  form  governments.  As  to  the  mode  of  exercise  being  • 
revolutionary,  the  answer  is  obvious.  Wherever  the  ultimate  power  and 
the  legislative  power  are  in  one  and  the  same  body,  the  change  of  gov- 
ernment may  be  made  without  revolution  at  anytime,  by  mere  legislation. 
Take  England  : if  the  Crown,  Lords,  and  Commons,  which  constitute  not 
•only  the  legislative  but  the  ultimate  power,  see  fit  to  change  the  Brit- 
ish Constitution,  either  by  a reform  bill,  altering  the  structure  of  the 
House  of  Commons,  or  by  making  peers  of  the  realm  elective,  as  ten- 
ants for  life  instead  of  hereditary,  or  by  abolishing  hereditary  descent  of 
the  Crown,  or  altering  the  line  of  succession  and  providing  for  the  as- 
cent of  some  other  family  to  the  throne  ; if  the  three  estates  of  the  realm 
constituting  the  ultimate  power  of  sovereignty — the  Crown,  the  Lords, 
and  the  Commons — assent  to  such  change,  they  possessing,  also,  the  le- 
gislative power,  of  course  there  could  be  no  revolution.  Revolution  must 
include  resistance  to  existing  governmental  authority.  The  change  must 
always  be  peaceful  and  strictly  legal  when  made  by  the  authority  of  the 
ultimate  power  and  legislative  power  combined  in  the  same  persons.  The 
difference  in  our  Republics  is,  that  the  ultimate  power  reposes  in  the  peo- 
ple. The  honorable  Senator  from  Michigan,  and  the  honorable  Senator 
from  Illinois,  do  not  deny  the  right  of  the  people  to  change  a government 
whenever  they  see  fit.  Such  denial  would  be  very  inconsistent  with  their 
doctrines  of  popular  sovereignty;  but  they  contend  that  the  people  can- 
not exercise  the  right  except  by  revolution,  unless  in  the  mode  prescribed 
in  the  constitution.  If  a majority  of  the  people  have  the  right  to  change 
their  form  of  government,  as  they  have  the  means  always  of  bringing  the 
legislative  power  into  accord  with  the  ultimate  power,  all  that  is  necessary 
is  to  elect  a Legislature  which  will  provide  for  holding  a convention,  and 
as  the  right  exists,  of  course  the  exercise  of  the  right  cannot  be  revolu- 
tionary if  it  is  in  accordance  with  the  will  of  the  existing  government. 
If  I am  right  in  my  principle  as  to  the  basis  of  all  governments  founded 
on  the  social  compact,  the  very  authority  to  form  a constitution  of  neces- 
sity includes  the  right  of  change  in  the  people,  and  that  right  of  the  peo- 
ple need  not  be  exercised  in  a revolutionary  manner  because  having  at  all 
times  the  control  over  the  Legislature,  and  revolution  consisting  in  resis- 
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tance  to  the  existing  authority,  the  people  can  always  bring  their  Legis- 
lature into  accordance  with  the  ultimate  power  in  themselves,  and  so  ex- 
ercise their  right  peacefully  and  without  rovolution. 

But,  sir,  it  may  he  and  has  been  said  that  this  doctrine  is  dangerous  ; 
that  it  is  revolutionary  ; that  it  would  lead  to  constant  changes  of  govern- 
ment, if  not  to  anarchy.  Mr.  President,  the  man  who  believes  in  the  ca- 
pacity of  the  people  for  self-government,  cannot  assume  that  because  the 
right  to  change  exists,  it  will  be  exercised  without  cause.  There  exists, 
on  the  contrary,  indelibly  implanted  in  the  human  heart  a spirit  of  resis- 
tance, which  prompts  to  the  assertion  of  a real  or  supposed  right  from  its 
mere  denial ; when  the  right  is  conceded,  the  individual  would  care  little 
for  its  exercise.  The  same  spirit  of  resistance  exists  with  greater  force  in 
communities  of  men,  and  therefore  restrictions  upon  the  acknowledged 
right  inherent  in  the  people  at  all  times,  in  national  governments,  to  form 
or  change  their  governments,  inserted  in  a constitution,  but  tend  to  stimu- 
late the  assertion  of  the  right,  when  otherwise  no  change  would  be  desired 
or  thought  necessary.  The  right  will  be  asserted  because  the  attempted 
restriction  involves  its  existence  ; and  the  importance  of  that  principle 
quickens  the  spirit  of  resistance,  without  regard  to  the  extent  of  change 
which  may  be  desired.  In  a community  capable  of  self-government,  the 
right  to  change  their  form  of  government  without  restriction,  at  all  times, 
will  not  conduce  to  mutability  by  its  too  frequent  exercise.  It  will  be 
sufficient  for  them  that  the  right  is  acknowledged  to  exist. 

The  doctrine  for  which  I have  contended  does  not  stand  upon  theoretic 
reasoning  alone.  It  is  supported  both  by  practice  and  authority.  In 
many  of  the  States  of  this  Union,  certainly  in  New  York,  in  Maryland, 
and  in  my  own  State,  it  has  been  acted  upon,  and  constitutions  changed 
in  modes  other  than  those  prescribed  in  them,  without  revolution.  It  was 
sustained  in  practice  in  my  own  State  to  its  fullest  extent,  and  sustained 
by  men  who  understood  the  principles  of  republican  government  quite  as 
well  as  their  posterity  at  this  day.  The  first  convention  to  form  a consti- 
tution in  the  State  of  Deleware  was  held  in  the  year  1776.  It  provided 
for  no  convention  whatever  to  change  the  constitution,  but  contained  this 
provision : 

“No  article  of  the  declaration  of  rights  and  fundamental  rule  of  this  State,  agreed  to  by 
this  convention,  nor  the  first,  second,  fifth,  (except  that  part  thereof  that  relates  to  the 
right  of  suffrage,)  twenty-sixth,  and  twenty-ninth  articles  of  this  constitution,  ought  ever 
to  be  violated  on  any  pretence  whatever.  No  other  part  of  this  constitution  shall  be 
altered,  changed,  ordiminished,  without  the  consent  of  five  parts  in  seven  of  the  Assembly, 
and  seven  members  of  the  Legislative  Council.” 

The  Legislative  Council  consisted  of  nine  members,  and  therefore  it 
required  seven  ninths  of  one  body,  and  five  sevenths  of  the  other,  to  make 
any  alteration  of  that  constitution ; and  it  was  to  be  altered  in  no  other 
mode  according  to  its  terms.  The  people  of  Delaware,  in  the  year  1791, 
becoming  satisfied  that  the  constitution  required  alteration,  the  Legisla- 
ture without  hesitation  passed  an  act  in  which  they  recited  the  principles 
which  I have  mentioned  as  the  foundation  of  government.  The  recital 
reads  thus : 

“ By  the  thirtieth  article  of  the  constitution  of  this  State,  the  power  of  revising  the 
same,  and  of  altering  and  amending  certain  parts  thereof,  is  vested  in  the  General  As- 
sembly ; and  it  appears  to  this  Housethat  the  exercise  of  the  power  of  altering  and 
amending  the  constitution  by  the  Legislature  would  not  be  productive  of  all  the  valuable 
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purposes  intended  by  a revision,  nor  be  so  satisfactory  and  agreeable  to  our  constituents ; 
and  that  it  would  be  more  proper  and  expedient  to  recommend  to  the  good  people  of  this 
State  to  choose  deputies  for  this  special  purpose  to  meet  in  convention.” 

Then  follows  the  enacting  clause  authorizing  the  election  of  delegates 
to  a convention  to  change  the  constitution.  Delegates  were  elected  and 
the  constitution  was  changed,  and  no  man  in  the  State  of  Delaware  ques- 
tioned the  legality  of  the  act  or  pretended  that  it  was  revolutionary,  and 
yet  here  was  an  express  inhibition  against  any  other  mode  of  change 
than  the  mode  specified.  The  next  constitution,  adopted  in  1792  by  a 
convention  of  which  John  Dickerson  was  a member,  contained  a provision 
which  it  would  be  well,  in  my  judgment,  to  insert  in  every  State  consti- 
tution. It  provided,  in  accordance  with  the  principle  of  the  right  of  the 
people  to  self-government,  that  at  every  annual  election  the  people  might 
vote  for  holding  a constitutional  convention,  and  if  they  did  so  vote,  it 
was  mandatory  on  the  Legislature  to  call  a convention.  It  is  strong  evi- 
dence that  mutability  of  government  is  not  a consequence  of  yielding  to 
the  people  the  unrestricted  right  to  change,  in  a legitimate  and  legal 
mode,  their  form  of  government,  that  the  people  of  Delaware  remained 
under  that  constitution  from  1792  to  1831  without  calling  a convention, 
though  it  might  have  been  done  by  a majority  vote  in  any  one  year. 
The  constitution  as  amended  in  1831  continues  to  the  present  day.  I cite 
this  to  show  that  the  recognition  of  the  right  in  the  people  to  change 
their  constitution  every  year  by  the  expression  of  their  will  at  any  gen- 
eral election,  does  not  lead  to  a frequent  exercise  of  the  right.  Sir,  no 
man  is  more  opposed  to  mutability  of  government  than  I ; no  man  would 
sooner  lose  his  confidence  in  the  capacity  of  any  people  for  self-government 
if  constant  change  was  their  incessant  cry  ; but  the  existence  of  the  power 
and  its  frequent  exercise  are  very  different  things.  In  my  belief,  the 
attempt  to  restrict  the  power  leads  to  more  frequent  changes  than  the 
acknowledged  exisence  of  a right  which  underlies  the  constitution  of 
every  republican  State,  with  proper  provisions  for  its  exercise  in  a legal 
and  orderly  mode  at  all  times. 

But,  Mr.  President,  I have  said  there  is  a distinction  between  the  State 
governments  and  the  Federal  Government.  A State  government  is  na- 
tional in  its  character ; this  government  is  Federal.  The  illustration  of 
Mr.  Webster  applies  only  to  the  Federal  Government.  The  Government 
of  the  United  States  is  formed  by  the  people  of  the  several  States  of  this 
Union.  It  is  Federal  in  the  extent  of  its  powers  ; Federal  in  its  founda- 
tion, but  national  in  the  operation  of  those  powers.  It  is,  a mixed  Re- 
public; a Government  founded  not  on  the  law  of  the  social  compact,  but 
on  the  express  contract  of  separate,  independent  sovereignties,  and  it 
cannot  be  altered  except  according  to  the  terms  prescribed  in  the  con- 
tract, unless  by  the  unanimous  consent  of  the  parties..  It  is  as  regards 
amendments,  analogous  to  a treaty  which  is  the  contract  of  sovereigns  in- 
capable of  alteration  without  the  consent  of  both  parties.  Unless  the 
alteration  were  made  in  accordance  with  the  provisions  of  the  constitu- 
tion, like  an  infraction  by  one  sovereign  of  a treaty  made  with  another, 
the  act  would  justify  its  entire  abrogation.  Though  a government,  it  is 
a government  formed  by  express  compact  of  separate  sovereignties,  and 
the  infraction  of  the  instrument  which  forms  and  is  the  only  evidence  of 
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the  compact,  by  attempting  to  amend  or  alter  it  in  any  other  mode  than 
that  prescribed,  unless  with  the  unanimous  consent  of  all  the  separate 
sovereignties,  which  are  parties  to  it,  would  destroy  the  government  itself, 
by  destroying  the  very  basis  on  which  it  rests.  The  distinction  is,  that 
the  Government  of  the  United  States  is  not  founded,  though  the  State 
governments  are,  on  any  political  axiom,  but  on  the  express  contract  of 
separate  sovereignties. 

On  this  question  I do  not  rely  upon  my  own  opinions  or  my  own  argu- 
ment. Though  to  me  the  principle  is  clear,  I may  not  have  presented 
that  principle  with  sufficient  force  ; but  I cannot  be  mistaken  either  in  the 
weight  of  the  authority,  or  in  the  fact  that  that  authority  supports  the 
position  I have  taken  as  to  the  basis  both  of  the  Federal  and  State  gov- 
ernments. The  authority  is  Mr.  Madison,  and  among  all  the  statesmen 
who  have  flourished  in  this  country,  no  more  philosophical  mind  has  ex- 
isted than  that  of  James  Madison.  He  had  what  is  rarely  united  in  man  : 
great  comprehensiveness  and  power  of  generalization,  with  thorough 
power  of  analysis.  In  speaking  of  the  old  Confederacy,  in  reply  to  Mr. 
Patterson,  of  New  Jersey,  Mr.  Madison,  in  the  course  of  his  argument, 
holds  this  language : (volume  5,  page  206,  of  the  Debates  of  the  Federal 
Convention  :) 

“ It  has  been  alleged  (by  Mr.  Patterson)  that  the  Confederation,  having  been  formed  by 
unanimous  consent,  could  be  dissolved  by  unanimous  consent  only.  Does  this  doctrine  re- 
sult from  the  nature  of  compacts  ? Does  it  arise  from  any  particular  stipulation  in  the  arti- 
cles of  Confederation  ? If  we  consider  the  Federal  Union  as  analogous  to  the  fundamental 
compact  by  which  individuals  compose  one  society,  and  which  must,  in  its  theoretic  ori- 
gin at  least,  have  been  the  unanimous  act  of  the  component  members,  it  cannot  be  said 
that  no  dissolution  of  the  compact  can  be  effected  without  unanimous  consent.  A breach 
of  the  fundamental  principles  of  the  compact  by  a part  of  the  society  would  certainly 
absolve  the  other  part  from  their  obligations  to  it.  If  the  breach  of  any  article,  by  any 
of  the  parties,  does  not  set  the  others  at  liberty,  it  is  because  the  contrary  is  implied  in 
the  compact  ilsePf,  and  particularly  by  that  law  of  it  which  gives  an  indefinite  authority 
to  the  majority  to  bind  the  whole,  in  all  cases.  This  latter  circumstance  shows  that  we 
are  not  to  consider  the  Federal  Union  as  analogous  to  the  social  compact  of  individuals  ; 
for,  if  it  were  so.  a majority  would  have  a right  to  bind  the  rest,  and  even  to  form  a new 
constitution  for  the  whole  ; which  the  gentlemen  from  New  Jersey  would  be  among  the 
last  to  admit.  If  we  consider  the  Federal  Union  as  analogous,  not  to  the  social  compacts 
among  individual  men,  but  to  the  conventions  among  individual  States,  what  is  the  doc- 
trine resulting  from  these  conventions  ? Clearly,  according  the  to  the  expositors  of  the  law 
of  nations,  that  a breach  of  any  one  article,  by  any  one  party,  leaves  all  the  other  parties 
at  liberty  toconsider  the  whole  convention  as  dissolved,  unless  they  choose  rather  to  com- 
pel the  delinquent  party  to  repair  the  breach.” 

I will  next  quote  from  the  thirty-ninth  number  of  the  Federalist,  at 
page  241,  Mr.  Madison’s  language  in  exposition  of  the  Constitution.  I 
might  multiply  extracts,  but  those  which  I shall  present  are  strong  enough 
for  my  purpose : 

“ If  we  try  the  Constitution  by  its  last  relation  to  the  authority  by  which  amendments 
are  to  be  made,  we  find  it  neither  wholly  national  nor  wholly  federal.  Were  it  wholly 
national,  the  supreme  and  ultimate  authority  would  reside  in  the  majority  of  the  people 
of  the  Union  ; and  this  authority  would  be  competent  at  all  times,  like  that  of  a majority 
of  every  national  society,  to  alter  or  abolish  its  established  Government.” 

Not  by  revolution,  because  I have  shown  you  that  if  the  ultimate  power 
exists  with  the  people,  it  can  always  he  peaceably  exercised,  as  the  peo- 
ple can  bring  the  Legislature  into  accordance  with  their  will  at  all  times, 
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and  therefore  any  attempt  to  destroy  this  right,  which  exists  at  all  times 
would  be  beyond  the  power  of  any  constitution. 

“ Were  it  wholly  federal,  on  the  other  hand,  the  concurrence  of  each  State  in  the 
Union  would  be  essential  to  every  alteration  that  would  be  binding  on  all.  The  mode 
provided  by  the  plan  of  the  convention  is  not  founded  on  either  of  these  principles.  In 
requiring  more  than  a majority,  and  particularly  in  computing  the  proportion  by  States, 
not  by  citizens,  it  departs  from  the  national  and  advances  towards  the  federal  character. 
In  rendering  the  concurrence  of  less  than  the  whole  number  of  States  sufficient,  it  loses 
again  the  federal  and  partakes  of  the  national  character.” 

Further  quotation  is  unnecessary.  The  authority  is  quite  high  enough 
— certainly  for  me,  and,  I think,  for  the  people  of  this  country,  and  is  sup- 
ported by  reason  and  by  principle. 

I waive  all  discussions  of  the  question  whether  the  Lecompton  con- 
stitution intends  to  restrict  all  amendments  until  1864.  I do  not  so  read 
it ; but  believing  any  such  restriction  upon  the  right  of  the  people  to  al- 
ter their  organic  law  would  be  merely  void,  the  inquiry  is  needless  as  to  what 
was  the  intent  of  the  framers  of  the  Constitution  in  this  respect. 

Mr.  President,  I have  closed  my  argument  on  the  objections  to  the  admis- 
sion of  Kansas,  which  I admitted  to  be  sufficient  if  sustained,  but  there  re- 
mains what  I called  the  question  which  addresses  itself  to  the  Senate. 
Do  the  best  interests  of  the  Union — its  peace,  quiet,  and  repose — de- 
mand the  present  admission  of  Kansas  as  a State,  or  do  they  require  the 
rejection  of  the  Lecompton  constitution  ? To  me  it  seems  perfectly  clear, 
that  by  disconnecting  the  Territory  of  Kansas  as  a Territory  from  the 
Federal  Government,  you  prevent  -agitation  on  a question  perilous  to  the 
Union. 

Admit  Kansas,  and  you  can  withdraw  the  Army  which  has  been  kept 
there  for  years  to  preserve  peace  and  enforce  the  laws,  and  you  will  leave 
the  people  of  Kansas  as  you  have  the  people  of  every  other1  State,  to  fight 
out  their  own  battles,  pass  their  own  law's,  and  settle  their  own  institu- 
tions. When  you  force  on  them,  as  it  is  contended  you  do,  this  constitu- 
tion, you  but  yield  to  them  the  entire  control  of  their  own  affairs.  You 
also  localize  an  agitation  in  reference  to  the  question  of  slavery,  and  the  set- 
tlement of  the  institutions  of  Kansas,  which  ought  to  be  localized,  and  which 
properly  belongs  to  the  people  of  Kansas,  and  to  them  alone.  But  if  you  re- 
fuse to  admit  Kansas  as  a State  into  theUnion  under  the  constitution  presen- 
ted to  us,  it  will  be  considered  by  the  great  body  of  the  people  in  the  slave- 
holding  States  of  this  country  as  a determination  by  Congress  that  in  fu- 
ture no  State  even  tolerating  slavery  shall  be  admitted  into  the  Federal 
Union:  and,  in  truth,  such  is  the  determination,  and  such  is  the  real  ob- 
ject of  the  major  part  of  the  opponents  of  the  Lecompton  constitu- 
tion— the  Republican  party.  Sir,  whenever  that  becomes  the  settled  con- 
viction of  the  slaveholding  States,  rely  upon  it  that  the  bonds  which  bind 
this  Union  will  soon  be  severed.  I say  this,  not  because  I desire  or  would 
promote  such  a result  ; not  that  I consider,  whether  Kansas  be  admitted 
under  the  Lecompton  constitution  or  rejected,  either  event  would  justify 
a dissolution  of  the  Union,  but  because  I cannot  shut  my  eyes  to  a danger 
which  I believe  to  be  imminent,  but  not  realized  by  the  public  sentiment 
of  the  people  of  the  middle  States. 
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Sir,  no  effort  of  mine  which  could  preserve  this  Union,  or  tend  to  its 
permanence,  will  ever  be  spared.  I claim  no  better  intentions  than  other 
men  ; but  from  the  fact  that  the  political  existence  of  my  own  State  de- 
pends upon  its  permanence,  naturally  her  citizens  look  with  more  rev- 
erence and  more  regard  to  the  preservation  of  the  Union  than  the  citizens 
of  larger  States,  which  may  be  supposed  able  to  maintain  their  political 
existence  outside  of  the  Federal  organization. 

For  the  reasons  which  I have  stated,  I believe  that  the  passage  of  this 
bill  will — not  stop  the  agitation  of  the  slavery  question  in  some  form,  but 
will  remove  one  practical  disturbing  cause,  connected  with  that  question, 
from  the  Halls  of  Congress  and  from  the  minds  of  the  people  of  the  coun- 
try. It  will  do  that  good,  at  least ; and  if,  in  the  progress  of  time,  the 
public  sentiment  of  the  country  can  be  brought  to  view  this  system  of  agi- 
tation rightly,  we  may  hope  that  no  other  question  will  arise  that  can  put 
the  Union  in  peril. 

Mr.  President,  I heard,  with  extreme  regret,  the  declarations  made  by 
the  honorable  Senator  from  New  York.  That  honorable  Senator,  if  I 
understood  the  purport  of  his  remarks — and  I shall  read  those  passages 
on  which  I intend  to  comment — has  declared  to  us  what  I have  always 
feared,  whatever  might  be  their  present  intentions,  would  become  the  ul- 
timate object  of  the  Republican  party ; and  that  is,  the  placing  of  the 
negro  race  on  an  equality  with  the  white  race  throughout  the  United 
States,  as  to  all  civil  and  political  rights.  That  is  their  ultimate  doctrine 
whatever  may  be  the  professed  doctrine  now,  and  for  that  purpose,  by  all 
the  powers  they  can  legitimately  exercise  after  obtaining  the  control  of 
the  Federal  Government,  they  mean  to  induce,  if  not  force,  the  emanci- 
pation of  all  slaves  throughout  the  United  States.  No  thanks  to  them 
for  the  admission  that  the  power  is  not  claimed  to  abolish  slavery  in  a 
State  through  the  agency  of  the  Federal  Government — every  one  knows 
that  that  would  be  impracticable  folly  ; but  if,  holding  the  doctrine  that 
it  is  their  duty  to  abolish  slavery  througout  the  United  States,  and  to 
place  the  negro  on  an  equality  with  the  white  man,  as  to  his  civil  and  po- 
litical rights,  they  obtain  the  control  of  the  Federal  Government,  and 
wield  it  even  to  the  extent  of  controverted  constitutional  powers,  for  the 
destruction  of  the  institution  of  slavery,  of  course,  when  they  obtain  that 
power,  this  Union  must  necessarily  perish,  because  not  merely  the  wealth 
but  the  existence  of  the  planting  States — their  social  relations  and  civili- 
zation, are  inseparably  connected  with  that  institution.  Yet  such  I un- 
derstand to  be  the  doctrine  of  the  honorable  Senator  from  New  York. 
Allow  me  to  read  from  his  speech  : 

“Free  labor  has  at  last  apprehended  its  rights,  its  interests,  its  power,  and  its  detiny, 
and  is  organizing  itself  to  assume  the  government  of  the  Republic.  I will  henceforth 
meet  you  boldly  and  resolutely  here  ; it  will  meet  you  everywhere,  in  the  Territories  or 
out  of  them,  wherever  you  may  go  to  extend  slavery.  It  has  driven  you  back  in  Califor- 
nia and  in  Kansas  ; it  will  invade  you  soon  in  Delaware,  Maryland,  Virginia,  Missouri, 
and  Texas.  It  will  meet  you  in  Arizona,  in  Central  America,  and  even  in  Cuba.  The  in- 
vasion will  be  not  merely  harmless,  but  beneficent,  if  you  yield  seasonably  to  its  just  and 
moderated  demands.  It  proved  so  in  New  York,  New  Jersey,  Pennsylvania,  and  the 
other  slave  States,  which  have  already  yielded  in  that  way  to  its  advances.  You  may, 
indeed,  get  a start  under  or  near  the  tropics,  and  seem  safe  for  a time,  but  it  will  be  only 
a short  time  Even  there  you  will  found  States  only  for  free  labor  to  maintain  and  oc- 
cupy. The  interest  of  the  white  race  demands  the  ultimate  emancipation  of  all  men . 
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Whether  that  consummation  shall  be  allowed  to  take  effect,  with  needful  and  wise  pre- 
cautions against  sudden  change  and  disaster,  or  be  hurried  on  by  violence,  is  all  that  re- 
mains for  you  to  decide.  For  the  failure  of  your  system  of  slave  labor  throughout  the 
Republic,  Ihe  responsibility  will  rest  not  on  the  agilators  you  condemn,  or  on  the  politi- 
cal part  es  you  arraign,  or  even  altogether  on  yourselves,  but  it  will  be  due  to  the  inhe- 
rent error  of  the  system  itself,  and  to  the  error  which  thrusts  it  forward  to  oppose  and 
resist  the  destiny,  not  more  of  the  African  than  that  of  the  white  races.” 

I can  draw  from  these  declarations,  and  they  are  well  considered  and 
delil  er.itely  made,  but  one  conclusion,  that  whatever  may  be  the  measure 
of  the  hour,  the  ultimate  views  of  the  party  of  which  the  honorable  Sena- 
tor stands,  if  not  the  sole  leader,  at  least  one'Of  its  chief  exponents,  aro 
the  emancipation  of  the  black  race,  on  the  ground  that  it  is  demanded 
by  the  interest  of  the  white  races.  The  avowed  intent  is  not  merely  a 
restriction  on  the  admission  of  new  States  into  this  Union  with  constitu- 
tions tolerating  slavery,  which  admission  he  calls  the  extension  of  slavery  ; 
but  he  tells  you  that  he  will  attack  the  institution  in  every  State  in  which 
it  now  exists,  in  some  of  which  it  forms  the  very  basis  of  their  social  or- 
ganization. lie  tells  you  that  the  object  of  his  party  is  to  proceed  until 
they  have  placed  all  men  on  an  equality  by  emancipation. 

Mr.  President,  dearly  as  I love  my  country,  whenever  the  hour  comes 
when,  with  large  relative  numbers  of  an  inferior  race  residing  in  the  same 
community  with  a superior  race,  incapable  of  an  amalgamation,  which  is 
alike  revolting  to  the  instincts  of  humanity  and  destructive  of  the  better 
characteristics  of  both  races,  there  is  to  be  equality  of  races,  civil  and 
political,  I desire  no  longer  to  be  a citizen  of  the  United  States.  It  can 
never  come  without  bloodshed  and  civil  war.  The  honorable  Senator  tells 
us  if  we  submit  to  their  beneficent  demands  it  will  be  well  for  us.  The 
demands  are,  that  the  whole  social  structure  throughout  every  south- 
ern State  of  the  Union  shall  be  subverted,  almost  the  entire  property  of 
every  southern  State  abandoned,  and  all  the  flourishing  planting  States 
of  the  South  reduced  to  the  condition  which  Jamaica  and  Hayti  now  oc- 
cupy, or  to  that  which  Mexico  presents  to  the  civilized  world.  If  we  will 
not  consent  to  this  by  submitting  to  their  counsels,  he  intimates  that  vio- 
lence will  ultimately  achieve  that  result,  because  he  thinks  “the  interest 
of  the  white  races  demands  the  ultimate  emancipation  of  all  men.” 

I do  not  know  whether  the  honorable  Senator,  in  predicting  the  results 
to  be  reached  when  his  party  shall  have  achieved  power,  has  considered 
the  effect  of  this  universal  emancipation  and  the  mode  in  which  it  is  to 
take  place.  I do  not  know  whether  he  looks  to  amalgamation,  or  to  the 
extinction  of  the  black  race ; or,  it  may  be,  to  the  extinction  of  the  white 
race  in  the  southern  country.  Which  of  them  he  contemplates^  he  has 
not  told  us;  but  I hold  it  to  be  a truth  as  eternal  as  the  records  of  history 
that  no  instance  can  be  found  where  two  races  of  men  have  inhabited  in 
large  relative  numbers  the  same  country,  unless  they  were  capable  of 
amalgamation  and  fusion  ; they  have  existed  together  without  one  or  the 
other  becoming  the  subject  race,  or  one  or  the  other  being  exterminated. 
Nor  will  the  future  contradict  the  past.  How  has  it  been  with  your  In- 
dians? When  the  whites  came  here  they  found  this  country  with  a dense 
population  of  Indians;  but  the  Indian,  too  proud  for  subjection,  has  per- 
ished before  the  onward  march  of  civilization.  The  negro,  whose  condi- 
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tion  throughout  all  history,  in  contact  with  the  -white  race,  has  been  one 
of  subjection,  has  yielded  to  it  because  it  is  suitable  to  his  more  animal 
nature,  and  essential  to  his  civilization,  to  the  extent  of  his  capacity. 
Subjection  must  be  the  condition  of  his  race,  where  it  exists  in  large  re- 
lative numbers,  for  his  own  benefit  as  well  as  ours ; unless  you  come  to 
the  conclusion  that  amalgamation  is  possible  and  desirable.  You  have 
the  effect  of  that  in  Mexico,  and  I suppose  no  Senator  wishes  to  reduce 
the  -white  people  of  this  country  to  the  condition  exhibited  by  the  mixed 
races  of  Mexico. 

Such  a mixture  of  races  is  forbidden  by  the  laws  of  nature,  and  at  war 
with  progressive  civilization.  I leave  to  the  physiologists  the  decision  of 
the  question  of  the  original  unity  or  diversity  of  races;  but  it  is  an  un- 
deniable truth,  though  the  offspring  of  the  white  and  the  negro  is  not 
strictly  hybrid,  that  in  the  mixed  race  produced  by  their  union,  the  ca- 
pacity of  reproduction  is  lessened,  and  the  duration  of  life  shortened.  I 
want  no  better  evidence  of  the  impossibility,  under  the  laws  of  nature  and 
the  instincts  of  humanity,  that  the  union  of  these  races  can  be  productive 
of  benefit  to  either. 

The  honorable  Senator  from  New  York,  on  another  occasion,  during 
the  present  session,  declared  on  the  floor  of  the  Senate,  that  under  no 
circumstances  could  he  vote  to  recognize  the  right  of  property  in  man 
I know  how  easy  it  is  to  raise  a specious  argument,  founded  on  whatis 
called  the  law  of  nature,  as  to  rights  of  property  of  any  kind.  The  hon- 
orable Senator  from  New  York  may  tell  us  that  man  should  not  hold 
property  in  man.  It  is -a  good  subject  for  declamation,  and  naturally 
appeals  to  human  sympathies  and  human  feelings.  With  the  exception 
of  where  it  is  forced  upon  you  bv  the  existence  of  an  inferior  race  in  the 
same  country, "in  large  numbers,  I hold  to  the  same  doctrine  myself.  But 
if  you  press  that  doctrine  on  the  theoretical  ground  that  man  should  not 
hold  property  in  man,  by  the  law  of  nature,  let  me  ask,  where  does  your 
authority  to  hold  any  property  spring  from?  I have  been  lately  looking 
at  a treatise — and  an  English  treatise,  too — published  within  a few  years 
past,  on  the  law  of  nations  ; and  the  law  of  nations  is  a law  of  perfect  ob- 
ligation as  to  property,  which  binds  all  nations,  and  I hold,  does  bind  the 
Federal  States  of  this  Union,  as  regards  rights  of  property.  I there  find 
the  doctrine  thus  laid  down. 

Mr.  Seward.  TV  hat  book  is  it  ? 

Mr.  Bayard.  Wildman  on  International  Law.  At  page  10,  speaking 
of  slavery,  he  says  : 

“ It  is  found  existing,  and,  as  far  as  appears,  without  animadversion,  in  the  earliest  and 
most  authentic  records  of  the  human  race.  It  is  recognized  bjvthe  codes  of  the  most  pol- 
ished races  of  antiquity.  Under  the  light  of  Christianity  itself,  the  possession  of  persons 
so  acquired  has  been,  in  every  civilized  country,  invested  with  the  character  of  property, 
anji  secured  as  such  by  all  the  protections  of  the  law.  Solemn  treaties  have  been  framed, 
and  national  monopolies  eagerly  sought,  to  .facilitate  the  commerce  in  this  asserted  prop- 
erty; and  all  this,  with  all  the  sanction  of  law,  public  and  municipal.” 

Mr.  President,  if  a right  of  property,  recognized  in  all  ages,  sanc- 
tioned under  Christian  and  heathen  dispensations,  can  be  questioned  now, 
when  the  preservation  of  that  right  involves  not  merely  the  prosperity, 
but  the  entire  wealth,  the  civilization  and  the  very  existence  of  the  South- 
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era  States,  lias  the  honorable  Senator  from  New  York  no  fears  that  at 
some  future  day  some  speculative  mind  may  start  the  idea  that  if  you  are 
to  rest  the  right  of  property  on  the  law  of  nature,  (of  which  I shall  speak 
presently,)  you  may  extend  the  investigation  still  further,  and  reach  the 
conclusion  that,  by  the  law  of  nature,  man  has  no  right  to  property  of  any 
kind,  except  while  in  his  immediate  occupation.  It  would  be  a most  at- 
tractive theory  for  the  socialist.  It  would  be  just  as  defensible  and  just 
as  specious  as  the  view  of  the  honorable  Senator  from  New  York  as  to 
the  right  of  the  white  race  to  hold  negroes  as  slaves.  The  difference  in 
effect  would  be,  that  while  his  doctrine  would  simply  devastate  one  sec- 
tion of  this  country,  its  extension  to  the  right  of  property  generally  be- 
yond its  actual  occupation,  would  destroy  civilization  throughout  the 
continent.  Such  doctrine  is  no  novelty.  La  propriete  c'est  le  vol,  is  the 
language  of  the  French  socialist,  Proudhom,  and  his  followers  have  not 
been  few;  not  would  it  be  difficult  to  find  specious  arguments  in  support  of 
that  delusion. 

In  either  case,  the  answer  is  obvious,  that  property  is  the  result  of 
the  organization  of  mankind  into  civilized  communities.  It  is  a civil  right, 
arising  out  of  the  complex  relations  induced  by  civilization;  and,  unless 
it  is  considered  desirable  to  retrograde  to  a savage  state,  it  must  be  pro- 
tected without  regard  to  visionary  efforts  to  trace  its  origin  to  some  sup- 
posed law  of  nature.  The  passion  for  acquisition  is  indelibly  implanted 
in  the  heart  of  man  ; and,  if  you  deprive  him  of  the  right  of  acquisition 
and  transmission  to  his  children,  you  paralize  his  energies,  and  remove 
the  basis  of  progressive  civilization.  Tell  the  world  that  man  shall  hold 
property  which  he  has  acquired  only  whilst  it  is  in  his  actual  possession 
and  use,  and  human  progress  terminates  it  once  and  forever.  So,  too,  if 
carrying  into  practice  the  doctrines  of  the  honorable  Senator  from  New 
York,  you  can  and  do  force  upon  the  southern  people  the  emancipation 
of  their  slaves;  the  prosperity  and  civilization  of  the  South  will  pass 
away,  her  social  fabric  be  subverted,  and  her  very  name  be  obliterated  in 
the  future  annals  of  the  country. 

Sir,  what  is  this  law  of  nature?  Do  honorable  Senators  who  deny 
rights  of  property  recognized  by  public  and  municipal  law  and  by  the 
law  of  nations  on  the  ground  that  it  is  contrary  to  the  law  of  nature, 
mean  the  primary  or  secondary  law  of  nature,  according  to  the  theories 
of  the  Roman  lawyers  ? They  tell  us  that  the  primary  law  of  nature 
“consists  of  those  instincts  which  are  common  to  all  animals, »such  as  natu- 
ral affection  and  the  like.”  Of  course  that  can  afford  no  rule  of  proper- 
ty applicable  to  civilized  communities.  The  secondary  law  of  nature  is 
defined  as  consisting  of  those  institutions  “which  natural  reason  has  es- 
tablished  among  mankind.”  In  its  modern  acceptation  the  law  of  nature 
means  nothing  more  than  natural  justice  and  equity — the  law  of  ethics. 
If  that  be  the  law  of  nature  referred  to,  the  answer  is,  that  the  natural 
law  of  ethics  founded  on  man’s  infirm  reason,  which  even  in  the  brightest 
intellect  is  too  often  perverted  and  clouded  bv  disease,  by  the  passions, 
and  other  causes,  has  been  superseded  by  the  revealed  law,  for  the  pur- 
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pose  of  human  obligation,  in  all  Christian  communities.  Blackstone 
writes  thus : 

“Yet,  undoubtedly,  the  revealed  law  is  of  infinitely  more  authenticity  than  that  moral 
system  which  is  framed  by  ethical  writers,  and  denominated  natural  law.  Because  one 
is  the  law  of  nature,  expressly  declared  so  to  be  by  God  himself  ; the  other  is  only  what, 
by  the  assistance  of  human  reason,  we  imagine  to  be  that  law.” 

Looking  to  the  revealed  law  of  God,  if  you  take  the  Jewish  dispensa- 
tion— and  it  is  beyond  controversy,  that  under  it  slavery  was  authorized 
not  only  of  Jews  to  a limited  extent,  but  permanent  slavery,  chattel 
slavery  of  the  heathen — even  though  you  regard  that  dispensation  as  ap- 
plicable only  to  a peculiar  people  under  peculiar  circumstances,  it  re- 
quires great  confidence  in  human  intellect  to  pronounce  institutions  formed 
under  the  immediate  mandate  of  the  Creator  a violation  of  any  law  of 
morals  or  of  ethics.  Passing  from  that  to  the  advent  of  our  Savior, 
search  through  the  New  Testament,  and  though  slavery  was  then  the  law  of 
the  civilized  world,  though  slavery  was  all  around  Him,  and  His  mission 
was  to  reform  the  morals  as  well  as  the  religion  of  the  world,  where  do 
you  find  His  condemnation  of  this  institution,  or  inhibition  of  the  right 
of  property  in  man,  as  violative  of  the  law  of  morals  ? Sir,  it  is  a 
political  institution  founded  on  the  progress  of  civilization  and  the  natu- 
ral relations  of  races  in  this  world. 

When  gentlemen  indulge  in  denunciation  of  negro  slavery  as  a vio- 
lation of  the  law  of  God,  and  of  the  laws  of  natui’e,  whatever  respect  I 
may  have  for  them  individually,  I attach  little  weight  to  that  opinion 
which  attempts  to  establish  a refinement  of  the  law  of  morals  as  a rule  of 
human  conduct  and  human  legislation,  which  is  not  recognized  in  the  re- 
vealed will  of  the  Almighty. 

Mr.  President,  there  are  other  views  and  facts  in  relation  to  the  rela- 
tive condition  of  the  two  races  which  exist  in  this  country,  which  I had 
contemplated  presenting,  but  I forbear,  as  I have  already  trespassed 
longer  upon  your  patience  than  I intended.  I trust  that  Kansas  will  be 
admitted  into  the  Union  ; I trust  that  even  on  the  other  side  of  this  cham- 
ber they  will  weigh  the  fact  that  their  great  object  can  be  effected,  and 
Kansas  made  a non-slaveholding  State  by  the  Legislature  elected  under 
the  present  constitution.  I am  confident  the  cost  in  money  would  never 
weigh  vrith  them,  and  the  right  of  compensation  for  property  taken  for 
what  is  deemed  a public  good  should  be  freely  acknowledged,  as  it  was 
recognized  property  when  the  constitution  was  formed.  They  can  achieve 
their  object  by  the  Legislature  which  has  been  elected  in  Kansas  provi- 
ding a sufficient  fund  to  pay  the  owners  for  the  value  of  less  than  three 
hundred  slaves  now  there,  and  then  have  full  authority  to  abolish  slavery 
in  Kansas  by  mere  legislative  enactment.  If  that  be,  as  I believe,  the  real 
basis  of  the  contest  with  them,  and  they  desire  the  permanence  of  this 
Union,  why  should  they  seek  to  keep  up  ah  agitation  which  cannot  sub- 
side whilst  Kansas  remains  in  a Territorial  condition? 

Sir,  this  Union  has  hitherto  withstood  many  trials  in  the  contests  of 
sections  and  parties,  and  I would  fain  hope,  almost  against  belief,  that  it 
may  endure  through  many  more.  But  Senators  may  rely  that  we  cannot 
remain  a united  people,  if  the  non-slaveholding  States,  acting  up  to  the 
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declaration  of  the  honorable  Senator  from  New  York,  persistently  con- 
tinue agitation  with  a view  to  the  emancipation  of  the  negro  slaves  of  the 
South.  I have  confidence,  howe'ver,  in  the  intelligence  of  the  northern 
masses,  and  believe  that  when  they  truly  appreciate  that  the  real  and 
ultimate  object  of  these  incessant  attacks  upon  the  institution  of  slavery, 
is  to  place  the  negro  on  an  equality  with  the  white  man,  their  decision 
will  rebuke  agitation,  and  preserve  the  Union.  My  confidence  is  increased 
by  the  fact  that  whenever  this  question  of  equality  of  races  has  been 
hitherto  presented  to  the  people  of  any  northern  State,  except  Massa- 
chusetts, they  have  uniformly  sustained  the  ascendency  of  their  own  race. 
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